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Evicting the disabled spouse of a bankrupt person

When a person is declared bankrupt and the trustees in bankruptcy (‘TiBs’) apply for an order for sale of the bankrupt’s home under the Trusts of Land and Appointment of Trustees Act 1996, the matter is governed by s 335A of the Insolvency Act 1986. In exercising its discretion whether to order sale, the court is directed to consider the conduct and needs of the bankrupt’s current or former spouse/civil partner, the needs of any children and all the circumstances except the needs of the bankrupt. Where the application is made more than a year after the vesting of the property in the TiBs, the court must ‘assume, unless the circumstances of the case are exceptional, that the interests of the bankrupt’s creditors outweigh all other considerations’ (s 335A(3)). The recent appellate judgment in Pickard v Constable [2017] EWHC 2475 (Ch) is a reminder that, even in the case of severe disability of the bankrupt’s spouse rendering the circumstances exceptional, a temporary postponement of sale is often the best that can be hoped for.
 
Mrs Constable was adjudicated bankrupt in 2014, her only significant asset eventually being her 50% share in the home she shared with her husband. Mr Constable, aged 63-64, suffers from myasthenia gravis, an auto-immune condition affecting his muscles and causing him to be weak and tired and have difficulty breathing. He uses a ventilator at night and for 3-4 hours during the day to assist with breathing and, as well as spending virtually all day in an armchair, he must also sleep in it because he is at risk of choking when he lies down. His breathlessness means that he changes his clothes only once a week and he is unable to remember the last time he showered or bathed.

Mrs Constable’s TiBs applied for possession (with a view to sale) of the property in 2016 and District Judge Robinson eventually ordered in March 2017 that sale and possession of the property be postponed until the death or earlier vacation of it by Mr Constable. The TiBs conceded that the circumstances were ‘exceptional’ for the purposes of s 335A (at least by the time of the High Court hearing), but the district judge went further and held that the circumstances were ‘truly exceptional’ (para [9], quoted in the High Court). In a short judgment, he found that Mr Constable would be realistically unable to house himself privately until he had received the funds from the sale and that he would have difficulty in accessing local authority assistance. The reality was said to be that, ‘he would [be] forced into bed and breakfast accommodation which no person in his condition could possibly tolerate or survive, even if he found a hotelier or bed and breakfast proprietor who would take him’ (para [5]). His ‘dignity and life overr[o]de the interests of the creditors’ (para [9]).

The TiBs’ appeal was allowed by Warren J in October 2017. The district judge (DJ) was found to have ‘reached the conclusion on a “feel” of the whole case that Mr Constable should not be dispossessed and…he drew conclusions from the evidence which supported that conclusion rather than deciding objectively what could properly be inferred and then asking himself whether what he could properly infer justified the conclusion’ ([2017] EWHC 2475 (Ch), para [41]). Inter alia, the DJ had given no adequate reason for concluding that bed and breakfast accommodation would be entirely unsuitable and had failed properly to consider the alternative of a shorter period of suspension. He had relied on a general statement of a neurologist about the possibility of a ‘crisis state’ that was not formal expert evidence and said nothing about the particular risks or consequences of Mr Constable entering such a state. The DJ had also speculatively assumed that Mr Constable’s condition would deteriorate and he would find it impossible to move, that the local authority would not find suitable accommodation, that a private landlord would not take him in, and that Mr Constable would find himself on the street, without sufficient evidence on those points. He had wrongly placed the burden on the TiBs to show that the transition could be safely managed and failed to consider sufficiently the interests of Mrs Constable’s creditors in ordering an effectively indefinite suspension.

Warren J substituted a postponement of the sale and possession orders for 12 months from the date of his judgment but also gave Mr Constable liberty to apply to vary the date for possession and rely on additional evidence. He added that, ‘if Mr Constable is to have any hope of succeeding in such an application he will have to produce far more cogent evidence from medical experts who have examined him…about his condition and its effects and potential effects on him’ as well as on the non-availability of private-sector accommodation and the couples’ financial position, and would have to engage properly with the local authority (para [47]). It is significant in this respect that the couple were unrepresented during the initial hearing before the DJ.

Warren J’s decision is unsurprising, and arguably consistent with the recent decision of Henderson J in Grant v Baker [2016] EWHC 1782 to which considerable reference was made in Pickard. There, a postponement until a 30-year-old daughter of the bankrupt with developmental delays, mobility issues and obsessive-compulsive disorder vacated the property was similarly overturned in favour of a year-long postponement because it could not be shown that it was unreasonable to expect the daughter to move to suitable privately rented accommodation. It is difficult, however, not to feel sympathy for Mr Constable. While there were clearly deficiencies in both the Constables’ evidence and the DJ’s reasoning, it is telling that there is little specific evidence of the creditors’ position on the face of Warren J’s judgment. 

Ironically, while Warren J accepted that Mr Constable could, ‘be made homeless as the result of court order brought about by his wife’s bankruptcy and over which he has no control’ (para [25]), he did so only to support the lesser postponement by asserting that the local authority would thus have a statutory duty to assist Mr Constable because he was not deliberately homeless. While Mr Constable does have an opportunity to try again, both the legislation and the case law are stacked in favour of ‘faceless’ creditors rather than family members. The picture is a complex one, however, since behind every such creditor might lurk countless other families at risk of higher living costs if debt recovery were too difficult.

Brian Sloan
Fellow in Law, Robinson College, Cambridge

[Not for publication
bds26@cam.ac.uk]
