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Abstract: It has become a commonplace that human beings possess human rights ‘simply in virtue of being human’. Exactly what this formula entails and whether it is cogent remains largely obscure, however. To remedy this situation, the Article distinguishes between an interpretation of the formula according to which ‘being human’ is a practical condition for holding human rights and a reading which takes ‘being human’ to be a moral reason for holding human rights. It argues that only under the second reading there is a limited sense in which it is correct that human beings possess human rights ‘simply in virtue of being human’. The Article also considers if the concept of human dignity can provide a more convincing approach to the formula, and argues that it cannot.
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Introduction
It is a commonplace in the human rights literature that human beings possess human rights simply in virtue of belonging to humanity. According to James Griffin, for instance, a human right is ‘a right that we have simply in virtue of being human’.[footnoteRef:1] This view is echoed by John Tasioulas who holds that ‘[h]uman rights are rights that all human beings possess simply in virtue of their humanity’.[footnoteRef:2] Alan Gewirth considers it to be safe to assume, ‘as true by definition, that human rights are rights that all persons have simply insofar as they are human’,[footnoteRef:3] and David Miller even claims that ‘all theories of human rights assert that they are rights a person has simply by virtue of being a human being’.[footnoteRef:4] [1:  	James Griffin, On Human Rights (OUP 2008) 2.]  [2:  	John Tasioulas, ‘The Moral Reality of Human Rights’ in Thomas Pogge (ed), Freedom From Poverty as a Human Right: Who Owes What to the Very Poor? (OUP 2007) 77.]  [3:  	Alan Gewirth, Human Rights: Essays on Justification and Applications (Chicago UP 1982) 41. ]  [4:  	David Miller, ‘Joseph Raz on Human Rights A Critical Appraisal’ in Rowan Cruft, S Matthew Liao and Massimo Renzo (eds), Philosophical Foundations of Human Rights (OUP 2015) 233.] 

Also numerous international human rights documents refer to the commonplace in some form. For example, the Universal Declaration of Human Rights invokes in its first preambular paragraph the ‘equal and inalienable rights of all members of the human family’.[footnoteRef:5] In a similar vein, the preamble of the American Convention on Human Rights states that ‘the essential rights of man are not derived from one’s being a national of a certain state, but are based upon attributes of the human personality’.[footnoteRef:6] The formula is furthermore endorsed by non-governmental organisations, such as Amnesty International,[footnoteRef:7] religious groups, such as the Catholic Church,[footnoteRef:8] and it has found its way into numerous national constitutions.[footnoteRef:9]  [5:  	‘Universal Declaration of Human Rights’ <http://www.un.org/en/universal-declaration-human-rights/> accessed 1 May 2017 (emphasis added).]  [6:  	Organisation of American States, ‘American Convention on Human Rights’ <http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm> accessed 2 May 2017 (emphasis added).]  [7:  	See eg Amnesty International, ‘Take the Human Rights Act Challenge!’ 6 <https://www.amnesty.org.uk/sites/default/files/hra_mailing.pdf> accessed 2 May 2017: ‘Human rights are everyone’s by virtue of being human’. ]  [8:  	See International Theological Commission, ‘The Dignity and Rights of the Human Person’ <http://www.vatican.va/roman_curia/congregations/cfaith/cti_documents/rc_cti_1983_dignita-diritti_en.html> accessed 2 May 2017: ‘human rights are so “fundamental” … that they can never be gainsaid without belittling the dignity of human persons’.]  [9:  	See eg Article 14(1) of the Bolivian Constitution, Constitute, ‘Bolivia (Plurinational State Of)’s Constitution of 2009’ <https://www.constituteproject.org/constitution/ Bolivia_2009.pdf> accessed 2 May 2017.] 

Despite the eagerness of many to endorse or at least refer to the alleged fact that human beings possess human rights simply in virtue of being human, only few have attempted to analyse what the formula ‘human rights simply in virtue of being human’ exactly means and whether it is cogent.[footnoteRef:10] As John Gardner puts it, the expression has therefore remained ‘tantalizingly vague’.[footnoteRef:11] Indeed, this tantalizing vagueness may have played a major role in its wide endorsement. Its nebulous nature makes it attractive to many who can identify with one or the other of its aspects, without necessarily agreeing with those who endorse it for other reasons. While the formula is commonly found in the writings of authors who stand in the so-called orthodox tradition of human rights theories, which is characterised by its aim to identify the moral foundations of human rights, it can also be embraced by those who are in the camp of what is often called political human rights theories, which focus on the function human rights have on the international plane. This is possible because the expression ‘human rights simply in virtue of being human’ is amenable to broadly two readings.[footnoteRef:12] [10:  	For a notable exception, see John Gardner, ‘“Simply in Virtue of Being Human”: The Whos and Whys of Human Rights’ (2008) 2 Journal of Ethics and Social Philosophy 1.]  [11:  	ibid 5.]  [12:  	See on these two readings: ibid 5–14.] 

According to the first reading, the property ‘being human’ is a condition for holding human rights, that is, it is a requirement that has to be satisfied by anyone who wants to hold human rights. This requirement can take different forms: being human can be interpreted as a necessary or a sufficient, or a necessary and sufficient condition for holding human rights. Alternatively, being human can be a defeasibly necessary or a defeasibly sufficient condition for holding human rights, that is, being human can be necessary or sufficient except when special circumstances nullify its necessity or sufficiency.[footnoteRef:13] All these forms are agnostic with regard to the justification as to why human beings hold human rights: being human can be a condition for holding human rights regardless of whether or not being human is also the moral foundation for right-holding. It can thus also be endorsed by those who favour political conceptions of human rights. [13:  	ibid 5. ecessary or sufficient subject to ondition -- that t, fin, ghts, which attempt to discover the foundations of human rights] 

According to the second and more common reading, being human is a reason for holding human rights. This reading has traditionally been ascribed to orthodox views of human rights. Joseph Raz, for example, who is a proponent of the political conception of human rights, argues that orthodox human rights theories ‘claim that human rights are universal because they are rights every human being has as a human being. That is, belonging to humanity is the ground for possessing these rights.’[footnoteRef:14] The fact that I am a human being, under this reading, is what justifies my holding human rights.  [14:  	Joseph Raz, ‘Human Rights in the Emerging World Order’ in Rowan Cruft, S Matthew Liao and Massimo Renzo (eds), Philosophical Foundations of Human Rights (OUP 2015) 224.] 

Conditions and reasons sometimes overlap. If we take being human to be a reason for human rights and mean by it ‘membership in the human species’, then the reason will entail the condition ‘being human’.[footnoteRef:15] As my analysis of the second reading will show, however, there is also another interpretation of being human under which the reason does not entail the condition ‘being human’. Because the two can come apart, it is worthwhile to analyse conditions and reasons separately. [15:  	Gardner (n 10) 7. On the question whether the condition also entails the reason, see ibid 7–14.] 

The aim of this article is to critically examine the expression ‘simply in virtue of being human’ with view to these two readings.[footnoteRef:16] In the first section, I analyse whether being human is a necessary or sufficient condition for holding human rights. As I argue, it is neither. I therefore propose that we should not interpret being human as a condition for human rights. In the second section, I examine if, instead, being human is a reason for holding human rights. To do so, I distinguish between membership in the species Homo sapiens as a reason and human features which are concomitant with membership in this species as a reason for holding human rights. As I show, only under the second reading, which understands human rights as being grounded in those features which are characteristic of membership in the human species, is there a limited sense in which the formula ‘human rights simply in virtue of being human’ is cogent. In the last section, I consider whether the concept of human dignity can make better sense of the formula. As I argue, it fails to provide a fully convincing solution to the difficulties raised in the preceding sections. [16:  	It is however not the aim of this article to examine the cogency of the idea of human rights as such.] 

1 Being Human as a Condition for Human Rights
Is being human a necessary condition for holding human rights? Or is it a sufficient condition? Or is it perhaps a necessary and sufficient condition? I will concentrate on the former two questions. If being human turns out to be either unnecessary or insufficient then it is a fortiori not a necessary and sufficient condition. In order to determine whether being human is a condition for human rights we do not have to consider moral arguments (this we will do in the next section). Instead, we simply have to identify who else in current human rights practice holds those rights.[footnoteRef:17] The approach I adopt in this section, in other words, is practice-dependent.[footnoteRef:18] By ‘those rights’ I mean rights with roughly the same content as the human rights held by human beings. This qualification is necessary to avert stipulations that try to settle the matter by verbal legislation. One could simply posit that even if nonhuman beings held rights with roughly the same content as human rights, these rights would not count as human rights but merely as nonhuman rights. It would then become true by definition that being human is a necessary condition for holding human rights. To avoid this tautological inference, the question one has to ask is who else in practice has rights with roughly the same content as the human rights of human beings. [17:  	Gardner (n 10) 6. ]  [18:  	See on practice-dependent approaches to human rights Allen Buchanan, ‘The Egalitarianism of Human Rights’ in Roger Crisp (ed), Griffin on Human Rights (OUP 2014) 78–79. Note that it is worth examining the cogency of this reading for the sake of analytical clarity, regardless of one’s view on the practice-based approach.] 

A [bookmark: _Toc450903470][bookmark: _Toc451098263]Being Human as a Necessary Condition
A literal reading of human rights seems at first glance to suggest that the property ‘being human’ is a necessary condition for the possession of human rights. ‘Human’ means ‘relating to or characteristic of humankind’.[footnoteRef:19] The Universal Declaration of Human Rights refers to the rights of the human family exactly because it is intended to apply to human beings. Hence, one might think, human rights would not be called ‘human rights’ if being human were not a necessary condition for their possession.  [19:  	Oxford Dictionaries, ‘Human’ <http://www.oxforddictionaries.com/definition/english/ human> accessed 2 May 2017.] 

However, despite its initial appeal, this view is misguided. If being human were a necessary condition for holding human rights, then this would lead to a significant reduction in the list of human rights. This is because there are many core human rights which in practice are held not only by human beings but also by artificial persons.[footnoteRef:20] For example, corporations are able to own property, they are protected in their freedom of speech, they can invoke freedom of religion, and they possess procedural human rights. If being human were understood as a necessary condition for human rights, then the right to property, freedom of speech, freedom of religion, procedural rights, as well as further human rights held by corporations would not qualify as human rights. [20:  	Gardner (n 10) 5. ] 

It could be objected here that corporations’ human rights are merely derivative of their members’ rights and that their rights are therefore not proper human rights.[footnoteRef:21] Whatever the theoretical merits of this view may be, it misses the point that the social ontology of corporations and the exact nature of their rights are not relevant here. In order for ‘being human’ to be a necessary condition for holding human rights, there have to be no instances in practice in which nonhuman entities hold rights with roughly the same content as human rights. The reason why these entities hold the rights is neither here nor there at this stage. [21:  	See, with regard to corporate constitutional rights in the US: Margaret M Blair and Elizabeth Pollman, ‘The Derivative Nature of Corporate Constitutional Rights’ (2015) 56 William & Mary Law Review 1673, 1695; see also Turkuler Isiksel, ‘The Rights of Man and the Rights of the Man-Made: Corporations and Human Rights’ (2016) 38 Human Rights Quarterly 294, 299 (arguing that corporations’ human rights lead to a ‘dehumanisation of human rights’).] 

As a quick glance at human rights practice reveals, there are several prominent jurisdictions in which corporations hold human rights. In Europe, for example, corporations’ applications under the European Convention of Human Rights (ECHR) are admissible in virtue of its Article 34. As a result, corporations base their rights claims on the same human rights provisions as humans do.[footnoteRef:22] The same is true for the fundamental rights guaranteed in many national jurisdictions. The US Supreme Court, for instance, has a centuries-old history of protecting corporations’ fundamental rights, such as freedom of speech and freedom of religion.[footnoteRef:23] In Germany, Article 19(3) of the Basic Law states that the fundamental rights it protects are applicable to artificial persons to the extent that the nature of these rights permits. To be sure, there are other human rights regimes which do not allow corporations to invoke the rights guaranteed in their respective instruments.[footnoteRef:24] However, the fact that there is at least one jurisdiction which grants rights with roughly the same content as human rights to corporations is sufficient to show that being human is not, in practice, a necessary condition for holding human rights. [22: 	Cf on the European Convention on Human Rights: Winfried HAM van den Muijsenbergh and Sam Rezai, ‘Corporations and the European Convention on Human Rights’ (2012) 25 Pacific McGeorge Global Business & Development Law Journal 43, 49–50.]  [23:  	I use the term ‘fundamental rights’ here as an umbrella term that encompasses human rights and rights akin to human rights that are held by other entities, such as corporations. See on the history of corporate constitutional rights in the US: Blair and Pollman (n 21) 1695; see also Isiksel (n 21) 299 (arguing that corporations’ human rights lead to a ‘dehumanisation of human rights’).]  [24:  	Eg the International Covenant on Civil and Political Rights: see Human Rights Committee, A newspaper publishing company v. Trinidad and Tobago, Communication No. 360/1989, U.N. Doc. CCPR/C/36/D/360/1989 (1989), para 3.2.] 

A possible rejoinder to this could be that being human is a necessary condition for human rights, except when special circumstances arise. Corporations’ human rights, the argument would go, are such special circumstances. Being human could thus simply be a defeasibly necessary condition for holding human rights. 
The issue with this argument is that corporations’ rights are far from being a fringe phenomenon. As pointed out, their rights encompass diverse human rights such as the right to property, freedom of speech, or procedural rights. Because these rights figure among those human rights which are found in core human rights catalogues, it is hardly plausible that being a corporation with rights counts as a special circumstance.
[bookmark: actualising]One way to respond to these counterarguments is to suggest that the necessity condition refers not to the attribution of individual rights but to the attribution of the full set of human rights.[footnoteRef:25] Only human beings, it could then be argued, possess the full set of human rights, while corporations, due to their nature, never possess the entire human rights package. Under this view, ‘right-holding’ is understood to include cases in which the right-holder is yet to satisfy the necessary conditions for actualising the right. For example, according to this approach, also human infants hold the right to marry, which will be actualised once they satisfy the relevant age or maturity requirement. Put differently, all human beings hold all human rights, but some of these rights lay dormant until the relevant conditions are met. Even if a human being will never meet these conditions, it will still hold the right.   [25:  	I am indebted to Tom Adams and Beth Henzel for independently pointing this out to me. ] 

While this is, in principle, a possible conceptualisation of ‘right-holding’, it is not an attractive one. The chief problem with it is that it forces us to conceive of human rights as entitlements we hold despite having not (yet) satisfied the relevant conditions for their actualisation. This conflicts with ordinary ways of thinking and talking about human rights. For example, we would be more inclined to say to a child ‘you will get the right to marry when you turn eighteen,’ rather than ‘when you turn eighteen, you will be able to exercise the right to marry which you already possess’. Even assuming that our intuitions are mistaken when it comes to human rights, this conception also seems to conflict with how we view other moral and legal positions. These positions are not something we bear under the condition that we satisfy certain requirements, but rather something that we do not bear unless we satisfy these requirements. The reason for this is obvious. If the former reading were correct, it would follow that each and every one of us would hold a potentially infinite number of moral and legal positions. For example, the wealthy would possess entitlements to welfare benefits, but would only actualise them when becoming sufficiently poor. Austrians would bear an obligation to join the Israeli armed forces and would only have to satisfy the relevant conditions (becoming an Israeli citizen, and so on) to actualise it. This seems absurd, which is why I suggest that we should not conceive of human rights as something that all human beings possess as a package from the moment they are born (or earlier) and that these rights simply lay dormant until actualised. Rather, we should conceive of human rights as positions that are held only once the necessary conditions for holding them are satisfied. While for certain rights, such as the right to life, this will be the case from a very early stage, other rights, such as the right to marry, will only be held once a person turns eighteen or is sufficiently mature. Under this more plausible view, however, also corporations can hold a number of human rights if they meet the relevant requirements. As a result, being human cannot be a necessary condition for holding human rights.
B Being Human as a Sufficient Condition
Perhaps we were overhasty in thinking that being human is a necessary condition for human rights simply because they are called human rights. Chances are better that being human is a sufficient condition. That is, being human could suffice for holding human rights, regardless of corporations’ rights. Indeed, this could have been the intention of the drafters of many international human rights documents whose aim was to protect the multifarious aspects of human existence. Hence, one could argue, being human must at least be a sufficient condition for holding human rights. 
Indisputably, the sufficiency condition fares better than the necessity condition. Even if corporations possess some of the human rights that human beings possess, being human can still be a sufficient condition for holding human rights. However, the sufficiency condition faces a challenge that does not arise for the necessity condition. If being human was a sufficient condition for holding human rights simpliciter then each and every human being would hold each and every human right – and not merely in the unactualised form contemplated above. For example, human infants would possess the right to marry, foreigners political rights, and adults the right not to be separated from their parents against their will. Because additional conditions apply to all these human rights – a certain age and maturity, or citizenship, for example – being human is not sufficient for holding human rights.
Yet, one could argue that while being human might not be a sufficient condition, it could be a defeasibly sufficient condition. Barring exceptional circumstances such as young age or lack of citizenship, being human is sufficient for holding human rights. This is a stronger argument. Being human could indeed be a defeasibly sufficient condition if we were to regard these circumstances as exceptional. 
However, states such as infancy, old age, foreign citizenship, or mental illness are the rule rather than the exception. As Alasdair MacIntyre points out, many philosophers have become ‘forgetful of our bodies’ by focusing entirely on the mind and its capacities.[footnoteRef:26] Instead of downplaying or subduing our bodies, he proposes that we should ‘treat the facts of vulnerability and affliction and the related facts of dependence as central to the human condition’.[footnoteRef:27] This view is supported by the fact that the number of elderly people, infants, migrants, and persons with mental disorders is on the rise.[footnoteRef:28] Hence, these are normal and not special circumstances for human beings to be in. For this reason, the argument that being human is a defeasibly sufficient condition for holding human rights is not plausible. [26:  	Alasdair MacIntyre, Dependent Rational Animals: Why Human Beings Need the Virtues (Bloomsbury Academic 2013) 5.]  [27:  	ibid 4.]  [28:  	See United Nations, Department of Economic and Social Affairs, Population Division, ‘World Population Ageing 2015’ <http://www.un.org/en/development/desa/population/ publications/pdf/ageing/WorldPopulationAgeing 2015_InfoChart.pdf> accessed 2 May 2017; United Nations, Department of Economic and Social Affairs, Population Division, ‘World Population Prospects, The 2015 Revision’ <http://esa.un.org/unpd/wpp/ Publications/Files/Key_Findings_WPP_2015.pdf> accessed 2 May 2017; United Nations Population Fund, ‘Migration’ (2015) <http://www.unfpa.org/migration> accessed 2 May 2017; World Health Organisation Europe, ‘Data and Statistics, Prevalence of Mental Disorders’ <http://www.euro.who.int/en/health-topics/noncommunicable-diseases/mental-health/data-and-statistics> accessed 2 May 2017.] 

To summarise, being human is neither a necessary, nor a defeasibly necessary, nor a sufficient, nor a defeasibly sufficient condition for holding human rights. The first reading of the ‘human rights simply in virtue of being human’ formula, which interprets being human as a condition for holding human rights, is therefore not cogent. In the next section, I analyse if the second reading, which takes being human to be a reason for holding human rights, fares better.
2 Being Human as a Reason for Human Rights
Being human can be interpreted not only as a condition but also as a reason for holding human rights. Being human, under this reading, serves as a justification for the possession of human rights. As mentioned, this reading is commonly associated with the orthodox view of human rights. Orthodox human rights theories aim to identify the foundations of (ie reasons for) human rights, and some argue that being human serves as such a reason.[footnoteRef:29] The approach adopted in this section is for the most part independent of actual human rights practice. That is, our analysis whether being human serves as a reason for human rights is largely a theoretical exercise.[footnoteRef:30] I say ‘largely’ because no philosophical theorisation of a concept should take place in a vacuum if it wants to have some practical relevance. For this reason, it is legitimate to draw on practices to delimit what may be seen as undesirable theorisations of a concept.[footnoteRef:31]  [29:  	See Siegfried van Duffel, ‘Moral Philosophy’, The Oxford Handbook of International Human Rights Law (OUP 2013) 32.]  [30:  	On practice-independent approaches see Buchanan (n 18) 79.]  [31:  	As I do, for example, in my response to Griffin’s exclusion of ‘marginal’ human beings from right-holdership, see infra 28. ] 

The question that has to be answered, then, is whether being human is a reason that justifies human rights.[footnoteRef:32] This is the case if being human is in some sense morally relevant. In order to determine whether it is morally relevant, it is useful to distinguish between membership in the species Homo sapiens as a morally relevant criterion and human features (such as agency or self-awareness) that are concomitant with membership in this species as morally relevant criteria. I will analyse one after the other. [32:  	There are many different forms a reason can take. It can be the sole justification for something, the most important justification, or one among many justifications. It can be cancelled, overridden, or it can be absolute. And it can be complete or merely partial. Yet, what form the reason ‘being human’ exactly has need not concern us here, for we are interested in testing the reason’s cogency – regardless of how important, how strong, or how extensive it is.] 

A Membership in the Human Species as a Reason
According to the first interpretation, being human refers to membership in species Homo sapiens as the morally relevant criterion for the possession of human rights. The moral prominence of humankind is arguably an even greater commonplace than the view that human beings hold human rights simply in virtue of being human. It is deeply engrained in people’s self-perception and has its roots in long-standing philosophical and theological traditions.
The widely-held view that being human is of moral significance has come under attack in recent decades, however. According to a now popular argument, called the argument from speciesism, membership in the human species or membership in any other species is a morally irrelevant criterion. The argument from speciesism was introduced to a larger public by Peter Singer who, in his Animal Liberation, defined speciesism as ‘a prejudice or attitude of bias toward the interests of one’s own species and against those of members of another species.’[footnoteRef:33] The term speciesism is used to draw an explicit analogy to other ‘-isms’, such as sexism or racism.[footnoteRef:34] In the same way as sex or race are morally arbitrary criteria to distinguish between human beings, it is argued, species membership is a morally arbitrary criterion to distinguish between different living beings. In contrast to what is sometimes pointed out, the argument from speciesism does not deny that there are morally significant distinctions between members of different species, in the same way as anti-racism and anti-sexism do not require us to treat human beings who belong to different sexes or races equally in all regards. Rather, what the argument from speciesism claims is that equal interests should be given equal consideration, regardless of the species, sex, or race of the interest holder. If the interests of women or the interests of Asians should not be given less consideration simply because of their sex or race, the interests of nonhuman beings should not be devalued simply because they are not members of the human species. [33:  	Peter Singer, Animal Liberation: A New Ethics for Our Treatment of Animals (HarperCollins 1975) 6. ]  [34:  	Peter Singer, ‘Speciesism and Moral Status’ (2009) 40 Metaphilosophy 567, 572.] 

Although this argument has been discussed in the philosophical literature for quite some time now, it has only lately found its way into human rights scholarship. In a recent volume on the philosophical foundations of human rights, the editors broach what they call the Species Neutrality Requirement.[footnoteRef:35] According to this Requirement, ‘an adequate account of [human] right-holding should provide a criterion that does not in principle exclude any being simply on the basis of their species’.[footnoteRef:36] The problem with interpreting ‘being human’ in ‘being human as a reason for human rights’ as referring to species membership, then, is that it violates the Species Neutrality Requirement. Species membership, according to the Species Neutrality Requirement, is a morally irrelevant criterion. For this reason, being a member of the species Homo sapiens, or being a member of any other species, cannot be what justifies one’s holding rights. [35:  	Rowan Cruft, S Matthew Liao and Massimo Renzo, ‘The Philosophical Foundations of Human Rights’ in Rowan Cruft, S Matthew Liao and Massimo Renzo (eds), Philosophical Foundations of Human Rights (OUP 2015).]  [36:  	ibid 9.] 

As a reaction to the argument from speciesism and the Species Neutrality Requirement which is based on it, some deliberately support a speciesistic account of human rights. Among those who opt for this approach, the idea looms large that belonging to the human species is crucial for the moral exercise of determining what rights and duties there are. Bernard Williams, for example, who is one of the main proponents of this view, argues that there is no cosmic and impartial point of view which could give meaning or moral importance to the actions of a species. There is however a viewpoint, namely the viewpoint of human beings, from which our human activities are important.[footnoteRef:37] Douglas MacLean, whose argument draws heavily on Williams’s, develops this point by arguing that  [37:  	Bernard Williams, Philosophy as a Humanistic Discipline (Princeton University Press 2009) 138.] 

ethics is inextricably tied to practices that define what it is to live a human life. The most general reasons in this conception of morality are human reasons. They are norms for creatures like us, but not necessarily for gods, intelligent aliens, or other possible agents. They are not agent-neutral.[footnoteRef:38]  [38:  	Douglas MacLean, ‘Is “Being Human” a Moral Concept?’ (2010) 30 Philosophy and Public Policy Quarterly 16.] 

For these theorists, it is therefore unsurprising that human values play a unique role in our thinking. Privileging human beings, in their view, is ‘structurally different’[footnoteRef:39] from privileging beings of another race or sex. In contrast to ‘it’s a black person’ or ‘it’s a woman’, they take ‘it’s a human being’ to be a valid reason for distinguishing morally between ‘us’ and ‘them’. Williams grounds this claim in the ‘sharp and spectacular behavioural gap between us and our nearest primate relatives’[footnoteRef:40] – a gap he deems to be inexistent between black and white people or men and women. The fact that we cannot care for members of other species in the same way as we do for other humans is not a prejudice, according to him, but ‘a condition of our existence and our sanity’.[footnoteRef:41] Ethics, for Williams, is essentially a matter of ‘Which side are you on?’[footnoteRef:42], as loyalty towards our own species is inevitable in human morality. This explains why human beings enjoy special moral treatment, such as the protection of their human rights, ‘because they are human beings, in virtue of their being human.’[footnoteRef:43] [39:  	Williams (n 37) 141.]  [40:  	ibid 140.]  [41:  	ibid 147.]  [42:  	ibid 152.]  [43:  	ibid 138.] 

This anthropocentric approach hinges on the cogency of the argument that speciesism is structurally different from other types of ‘-isms’, such as sexism and racism. It is doubtful, however, whether this position can be maintained. On the one hand, the behavioural gap between human beings and their closest relatives is, in fact, not as ‘sharp and spectacular’ as Williams wants us to believe. Almost by the day, ethologists discover behaviours and abilities in nonhuman animals, such as tool manufacture,[footnoteRef:44] altruism,[footnoteRef:45] or mental time travel,[footnoteRef:46] which were previously believed to be uniquely human. On the other hand, there are also clear capacity gaps between humans. An anencephalic child, for instance, differs crucially in his abilities from a sane adult woman. Moreover, even if we assume for the sake of argument that there is a sharp(er) gap between us and other animals, it is not clear how this would render ‘it’s a human being’ a morally legitimate reason for differentiation, while ‘it’s a black person’ or ‘it’s a woman’ are not.[footnoteRef:47] Williams suggests that in contrast to the latter two, which would need to be supported by reasons such as the moral or intellectual weakness of black persons or women, ‘it’s a human being’ does not require any further justifications.[footnoteRef:48] However, the fact that he himself alludes to the alleged sharp and significant behavioural gap between humans and animals – even if to discard immediately that this biological fact serves as a justification for prioritising human beings – questions his very assertion that the claim ‘it’s a human being’ does not require support by additional reasons. In fact, as the analysis in the following section shows, there are many authors who think it necessary to provide exactly such additional reasons for the grounding of human rights. Without such reasons, it is unclear why an extended social relationship such as species membership should be morally relevant, while other extended social relationships should not. In contrast to membership in a family, for example, membership in a specific sex, ethnic group, or species is neither a close social relationship, nor is it one constituted by unique values.[footnoteRef:49] Hence, if membership in the human species should matter morally, why should not membership in the Hominidae family, our belonging to the mammalian class, or the fact that we are part of the kingdom of animals, not plants?[footnoteRef:50] Some, of course, argue that there are universal human values. John Finnis, for example, claims that concern for life, procreation, truth, co-operation, play, or a conception of what is mine and what is yours, are uniquely and universally human values.[footnoteRef:51] Pace Finnis, however, these values are by no means uniquely human and can, at least to some degree, also be observed in other animals such as the great apes.[footnoteRef:52] For this reason, membership in the human species can hardly claim moral importance based on unique values. [44:  	See eg Robert W Shumaker, Kristina R Walkup and Benjamin B Beck, Animal Tool Behavior: The Use and Manufacture of Tools by Animals (JHU Press 2011).]  [45:  	See Frans de Waal, ‘The Evolution of Empathy’ (Greater Good, 1 September 2005) <http://greatergood.berkeley.edu/article/item/the_evolution_of_empathy> accessed 2 May 2017.]  [46:  	See William A Roberts, ‘Mental Time Travel: Animals Anticipate the Future’ (2007) 17 Current Biology R418.]  [47:  	See Singer (n 33) 572.]  [48:  	Williams (n 37) 139–140.]  [49:  	Cf Jeff McMahan, ‘Our Fellow Creatures’ (2005) 9 The Journal of Ethics 353, 361.]  [50:  	See on this also James Rachels, Created From Animals: The Moral Implications of Darwinism (Oxford University Press 1999) 184.]  [51:  	John Finnis, Natural Law and Natural Rights (2nd edn, OUP 2011) 81–85.]  [52:  	See eg on the respect nonhuman primates have for others’ possessions: Sarah F Brosnan, ‘Property in Nonhuman Primates’ (2011) 2011 New Directions for Child and Adolescent Development 9, 13.] 

But even if we assume that there were such unique values shared by all human beings, there is a further problem with the ‘Which side are you on?’ argument. In contrast to what this question suggests, moral concern for nonhuman beings is already a fundamental part of what defines our human existence. The imperative to care for animals has been important to many major religious traditions and has also been recognised by ancient philosophers, such as Porphyry, who argued that it is ‘irrational and absurd’ to think that ‘no justice is due from us to the ox that ploughs, the dog that is fed with us, and the animals that nourish us with their milk, and adorn our bodies with their wool’.[footnoteRef:53] Today, the majority of states possess some form of animal protection legislation.[footnoteRef:54] Hence, even if Williams and MacLean are right that moral norms are ‘norms for creatures like us’, then those moral norms already entail concern for nonhuman beings. So, in a sense, they are already on ‘our side’. [53:  	Porphyry, On Abstinence From Animal Food (Thomas Taylor tr) <http://www.animal-rights-library.com/texts-c/porphyry01.pdf> accessed 2 May 2017.]  [54:  	See Global Animal Law, ‘Database Legislation’ <https://www.globalanimallaw.org/ database/national/index.html> accessed 2 May 2017.] 

To be sure, Williams agrees that ‘it is itself part of a human, or humane, outlook to be concerned with how animals should be treated’.[footnoteRef:55] However, he points out that ‘the only moral question for us is how we should treat them’.[footnoteRef:56] The problem with this reply is that it fails to establish a clear-cut distinction between humans and animals, considering that, as I have argued above, human dependency is the rule rather than the exception. Also with regard to many human beings, the only question we can ask is how we should treat them. Yet, I assume, Williams would not take this as a reason for depriving these human beings of their human rights. It could, of course, be retorted that Williams’ point is that with regard to animals, there is no other question than ‘how we should treat them’, whereas with regard to humans, this is – except in cases of human dependency – not the only question we can ask. But such a reply simply begs the question as to why we are not able to ask other questions with regard to nonhuman animals. Clearly, the mere invocation that they are not human beings is not sufficient. Williams would have to adduce further reasons – reasons he thinks are unnecessary – to justify his claim. Absent such reasons, it will be difficult to accept his argument that we are justified in grounding human rights in membership in the human species.[footnoteRef:57] As a result, speciesistic accounts of the importance of being human do not seem to provide us with compelling reasons for believing that belonging to the Human species is a morally significant criterion for holding human rights. [55:  	Williams (n 37) 148.]  [56:  	ibid 141 (emphasis in original).]  [57:  	In an example concerning an extra-terrestrial attack on humanity, Williams gives us an idea of what he would require of animals (or extra-terrestrials) in order for them to be on a par with human beings. They would need to be ‘creatures … with whom to some extent we can communicate, who are intelligent and technologically advanced … who have relations with one another that are mediated by understood rules’: ibid 152. It is likely, however, that at least some animals meet some of these requirements.] 

B [bookmark: _Toc450903474][bookmark: _Toc451098267]Concomitant Human Features as a Reason
From the aforesaid it follows that being human, understood as a reason for holding human rights, should not be taken to mean membership in the human species. But possibly, what people have in mind when they refer to being human as a reason for holding human rights is not our species membership itself. Instead, they could understand human rights as being grounded in those features that are concomitant with membership in the human species, that is, those features which we take to be constitutive of what makes human beings human. Indeed, as Miller points out, 
it is somewhat misleading to say that being human is the ground of human rights … The ground of human rights is rather the feature, universally possessed by human beings, that justifies these rights, by explaining their practical importance (as we saw, different theories dispute precisely what this feature is).[footnoteRef:58]  [58:  	Miller (n 4) 234 (emphasis in original).] 

Thus, ‘simply in virtue of being human’ could refer to the qualities human beings have qua being human, rather than to their species membership.[footnoteRef:59] The key question, then, is what feature is human and justifies humans’ possession of human rights.[footnoteRef:60] To provide an answer to this question, we have to deal with three issues: monism/pluralism, universality, and factuality. The first issue pertains to the question whether we are just looking for one feature (monism) or several features (pluralism) that join forces to ground human rights. The issue of universality relates to the question whether and to what extent these features are universal in space and time. Finally, factuality concerns the question whether these features are actually held by human beings, or only normally or potentially. I will address these issues in turn. [59:  	See for this interpretation also Patrick Macklem, The Sovereignty of Human Rights (OUP 2015) 6. Griffin’s account, which is sometimes falsely said to interpret being human as referring to species membership (see for such a reading Gardner (n 10) 15), also adopts the interpretation according to which being human refers to features that are concomitant with membership in the human species. According to Griffin, it is not the property of being human that grounds human rights. Rather, the primary ground is personhood, which serves as the justification for ‘most of the conventional list of human rights.’ As Griffin points out, personhood is not limited to human beings. If not shared by other animals, it could at least be present in ‘intelligent creatures elsewhere in the universe’, in which case we ‘should have to consider how human rights would have to be adapted to fit them.’ Griffin (n 1) 32–33 (emphasis in original).]  [60:  	The ‘and’ plays an important role here. There are many uniquely human features that are not relevant for the grounding of human rights.] 

Monism or pluralism
If ‘human rights simply in virtue of being human’ is interpreted to mean that there are characteristic features about being human that serve as reasons to justify human rights, what features are those? Is there one feature that does all the grounding, or do several, or perhaps many work conjointly? 
Monistic groundings have obvious appeal. When it comes to theory-building, the more is often not the merrier. Many authors in the human rights literature have been tempted, in Occam’s spirit, to look for one feature that grounds all human rights. Finding such a feature, they believe, will also help curb the deplored ‘inflation’ of human rights by getting rid of those features which are not necessary to ground proper human rights.
[bookmark: practicalit]Alan Gewirth, for example, grounds human rights monistically in the needs of agency. Every agent, Gewirth argues, must be free and have her well-being protected in order to be able to act. These are necessary goods for her which is why she must, on pain of self-contradiction, want that other people refrain from violating her freedom or well-being and that they positively help her in fulfilling these needs. She must therefore claim that as an agent, ‘I have rights to freedom and well-being’.[footnoteRef:61] Because these rights belong to agents qua agents, every agent must, again on pain of self-contradiction, accept the universalisation that all agents possess these rights.[footnoteRef:62] Since all human beings are either actual or potential agents, Gewirth argues, these rights qualify as human rights.[footnoteRef:63] Also Griffin’s approach to human rights can be qualified as monistic.[footnoteRef:64] Although Griffin invokes ‘practicalities’ as a second ground for human rights, personhood serves as the primary ground and does most of the work in his theory, thereby making the account virtually monistic.  [61:  	Gewirth (n 3) 50. ]  [62:  	ibid 50, 52.]  [63:  	ibid 66.]  [64:  	Griffin himself calls his approach ‘trinist’, because he differentiates between three values of personhood: autonomy, liberty, and minimum provision: Griffin (n 1) 51.] 

The problem with monistic accounts of human rights is that, for the sake of simplicity, they abandon hypotheses that are actually necessary for explaining human rights. The crucial question they face is the following: how can one feature ground the plethora of (core) human rights? Consider Griffin’s notion of personhood and the human right not to be tortured. This right, Griffin argues, is fully grounded in personhood or, as he sometimes calls it, the capacity for normative agency. As he explains, the right not to be tortured is justified by normative agency because torture is aimed at ‘undermining someone else’s will, getting them to do what they do not want to do, or are even resolved not to do. In one way or another, they all involve an attack on normative agency.’[footnoteRef:65] It is highly questionable, however, whether Griffin’s monistic grounding of torture does not leave out of the picture crucial reasons for the right not to be tortured. For instance, as John Tasioulas argues, ‘it is puzzling in the extreme that the evil of pain in itself, independently of its corrosive impact on one’s agency, forms no part of the justification.’[footnoteRef:66] Griffin counters this objection by pointing out that pain cannot be among the reasons why torture is a human rights matter. The mental pain that accrues in unhappy marriages, or the regular beatings an older sibling inflicts on a younger one, Griffin argues, could be considered as great pains which may be called ‘torture’, yet which do not ground the right not to be tortured.[footnoteRef:67] This reply is unconvincing. Griffin focuses on particular types of torture which aim at making ‘someone recant a belief, reveal a secret, “confess” a crime whether guilty or not, abandon a cause, or do someone else’s bidding.’[footnoteRef:68] Even if these types of torture are aimed at undermining normative agency, there are other types which are not. Sadistic torture, for example, is not undertaken in the effort to undermine someone else’s will. Rather, in this form of torture, ‘the sole motivation behind the infliction of severe pain on human beings … is the sadistic gratification to be derived from their misery’.[footnoteRef:69] In Griffin’s view, no one would have a human right against sadistic torture, because pain is not a ground for this right and normative agency is not at stake. Such a conclusion seems absurd.   [65:  	ibid 52.]  [66:  	John Tasioulas, ‘Human Rights, Universality and the Values of Personhood: Retracing Griffin’s Steps’ (2002) 10 European Journal of Philosophy 79, 93.]  [67:  	Griffin (n 1) 52.]  [68:  	ibid.]  [69:  	Matthew H Kramer, Torture and Moral Integrity: A Philosophical Enquiry (OUP 2014) 72. See 56–104, for a discussion of twelve different types of torture. ] 

The example of the human right against torture shows that attempts at grounding a human right in only one feature are likely to ignore other relevant reasons and thereby restrict the scope of that right in an unjustifiable way. More importantly, if already one human right can hardly be explained by one grounding feature, this holds true, a fortiori, for the claim that one feature could ground all human rights. How, for example, can the single feature ‘agency’ ground human rights such as the right to bodily integrity, or the right to life, which are of vital importance also to those human beings who lack agency? Even if one could find a feature that serves as a ground for all human rights, it would only yield a partial justification because, as we have seen in the case of torture, some human rights are justified by more than just one reason.[footnoteRef:70] What we should be on the lookout for, then, are a number of human features that ground human rights.  [70:  	This is not an entirely unintended effect of monistic human rights accounts, of course. The declared purpose of many of these theories is to avoid the problem, faced by pluralistic accounts, of identifying the sundry features that ground a human right, and thereby to counter the ostensible proliferation of rights; cf eg Griffin (n 1) 53. This is, indeed, a serious issue for pluralistic human rights conceptions. My aim here, however, is not to defend these accounts but rather to point out that it is highly unlikely that there is one feature that grounds all human rights. For a defence of the pluralistic approach see eg John Tasioulas, ‘Towards a Philosophy of Human Rights’ [2010] Current Legal Problems 1.] 

Universality
A second set of questions arises with regard to the issue of universality. If we find a number of human features that ground human rights, how universal do these features need to be? To answer this question, it is helpful to distinguish between two levels of universality: vertical and horizontal universality. Vertical universality pertains to universality in time, whereas horizontal universality describes universality in space.
Regarding vertical universality, we have to ask whether the features that ground human rights need to have been present in human beings ever since the beginning of humanity and whether they need to continue to be present for as long as humans exist. Prima facie, one could be tempted to think that the expression ‘human rights simply in virtue of being human’ must ‘mean that there is an invariant set of moral rights possessed by all human beings … at all times throughout history.’[footnoteRef:71] Some human rights, such as the human right to bodily integrity, may indeed be of such vertical universality. This is because both cave-dwellers and humans living in the 21st century could be said to possess the relevant features, such as sentience, which ground those rights. Other human rights, however, will be hard to apply to cave-dwellers. It would make little sense, for example, to picture cave-dwellers as possessing procedural rights.[footnoteRef:72]  [71:  	John Tasioulas, ‘Taking Rights out of Human Rights’ (2010) 120 Ethics 647, 669.]  [72:  	Unless, of course, one adopts a conceptualisation of rights according to which one can possess a right without yet satisfying the necessary conditions for actualising the right. On the problems with this approach, see supra 6.] 

However, this does not mean that the features which ground human rights cannot be vertically universal. As Tasioulas argues, human rights are vertically universal, at least in a ‘temporally relativised’ form. If we focus on a specific historical period – preferably modernity as Tasioulas suggests – we can retain ‘universality … since human rights apply to all those properly designated “human” within the specified historical period.’[footnoteRef:73] While it is somewhat questionable whether all human rights could be said to have a comparable content throughout modernity, we can grant here that Tasioulas’ argument works because the specific historical period could be reduced even more so as to validate (semi‑)vertical universality.  [73:  	Tasioulas, ‘Taking Rights out of Human Rights’ (n 71) 671.] 

Let us now turn to the second and for our purposes more interesting aspect of universality, namely horizontal universality. The challenge here is to identify features which ground human rights and which all and only human beings possess at the same time. Theorists have put forward numerous features as possible candidates for this venerable position. However, as I would like to argue, they have all encountered a similar problem: either only but not all human beings possess the relevant features, or all but not only human beings possess these features. This is so because all attempts at finding features that all and only human beings possess face the following tension: 
· the broader the grounding for human rights (in terms of the number of features, their universality, and their factuality), the easier it is to justify all the human rights of all human beings, but the harder it is to justify that they belong only to human beings (problem of overinclusiveness).
· the narrower the grounding for human rights (in terms of the number of features, their universality, and their factuality), the harder it is to justify all the human rights of all human beings, but the easier it is to justify that they belong only to human beings (problem of underinclusiveness).
Consider approaches that propose a narrow human rights grounding. Such accounts generally concentrate on complex features, such as the ability to form one’s own conception of the good, or on demanding interpretations of simpler features, such as language. As a result, these accounts are more likely to find features that are held only by human beings. However, because of the demandingness of these features, not all human beings will hold them. For example, linguists such as Noam Chomsky argue that only humans communicate with a language that has recursion, that is, a grammatical structure that allows for hypothetically infinite possibilities.[footnoteRef:74] However, even if we grant that only human languages possess this feature,[footnoteRef:75] the problem arises that possibly not all human beings possess it. Some studies suggest that the language of at least one human tribe does not have this feature of recursion.[footnoteRef:76] What is more, many human beings, such as the mentally severely disabled, may not be able to communicate with recursion at all. Accounts that attempt to ground human rights in such narrow features will generally run into the problem that human beings belonging to the (dynamic) class of so-called ‘marginal cases’ will often not possess these demanding features. The class of ‘marginal’ human beings includes infants, severely mentally disabled persons, senile persons, and comatose persons; all of whom are not capable, either temporarily or permanently, of engaging in many activities that are thought to be characteristic of the lives of ‘normal’ human beings.  [74:  	See eg Marc D Hauser, Noam Chomsky and W Tecumseh Fitch, ‘The Faculty of Language: What Is It, Who Has It, and How Did It Evolve?’ (2002) 298 Science 1569.]  [75:  	Questioning that this is correct is a study conducted by Abe and Watanabe who show that songbirds can learn how to process recursive rules: Kentaro Abe and Dai Watanabe, ‘Songbirds Possess the Spontaneous Ability to Discriminate Syntactic Rules’ (2011) 14 Nature Neuroscience 1067.]  [76:  	See Daniel L Everett’s studies of the language of the Pirahã, a people living in the Amazon: Edge, ‘Recursion and Human Thought: Why the Pirahã Don’t Have Numbers, A Talk With Daniel L. Everett’ (6 November 2007) <https://www.edge.org/conversation/ recursion-and-human-thought>.] 

[bookmark: fliesinface]Some are willing to bite the bullet at this stage and deny marginal human beings human rights. Griffin, for example, argues that ‘human rights should not be extended to infants, to patients in an irreversible coma or with advanced dementia, or to the severely mentally defective’.[footnoteRef:77] However, such a denial of human rights to ‘marginal’ human beings flies in the face of human rights practice, which in most instances recognises the human rights of these beings.[footnoteRef:78] After all, they are most likely to be those who need human rights protection most urgently. For this reason, I will not consider accounts that exclude some human beings from rights protection as viable human rights accounts.  [77:  	Griffin (n 1) 95.]  [78:  	There are some exceptions to this. The human rights of ‘marginal’ human beings are not equally respected in all states. Still, many of them guarantee the human rights of exactly those humans who would be excluded from such protection under Griffin’s approach. ] 

As a response to the problem arising from marginal cases, one could be tempted to interject that John Rawls’ notion of range property may provide a solution which allows to extend the scope of even narrow features to all and only human beings without the need to include certain extraordinary animals. ‘There is’, as Rawls notes, ‘no natural feature with respect to which all human beings are equal, that is, which everyone has (or which sufficiently many have) to the same degree.’[footnoteRef:79] Despite these natural differences between human beings, we can ground equal rights on natural capacities, Rawls argues, because these capacities can be understood as range properties. The property of being an English town, for example, is a range property. Whether Cambridge, Penzance, London, or Berwick-upon-Tweed; all of them are English towns because they meet the threshold of being in England. The property of moral personality, that is, the faculty of having a conception of one’s own good and a sense of justice, according to Rawls, can also be understood as a range property. Although peoples’ capacities to form a conception of their own good and of having a sense of justice come in varying degrees, they all are moral persons if their capacities meet the minimum threshold for moral personality.[footnoteRef:80] Hence, one could argue in line with Rawls that features which take the form of range properties could serve as features which all and only human beings possess.  [79:  	John Rawls, A Theory of Justice (HUP 1971) 507.]  [80:  	ibid 506.] 

There are two crucial problems with this argument. First, range properties have a minimum threshold that may or may not be met. Rawls is aware of this problem and adopts a generous understanding of moral personality. Not only those who actually have moral personality count as having moral personality for Rawls, but also those who have the mere potential of being moral persons. The temporally comatose and children, for example, possess moral personality because they have the potential of (re)developing the capacity for moral personality.[footnoteRef:81] However, despite this wide reading, Rawls acknowledges that there will be some humans who lack even the potential for moral personality. Although he does not analyse this issue in detail, he admits that ‘those more or less permanently deprived of moral personality may present a difficulty.’[footnoteRef:82] Second, determining what the minimum threshold of a specific range property is raises the very issues that this notion was supposed to solve. Rawls uses the concept of range property for the purpose of showing that a conception of equal rights does not collapse in view of the factual differences in human capacities. In Rawls’ view, the notion of range property allows us to ground human rights in morally relevant human features without the need to resort to the criterion of species membership. However, this turns out to be more problematic than Rawls thinks. If one wants to find a range property which includes all human beings (that is, even those with no potential for moral personality) then one has to set the bar very low. This, however, will make it more likely that not only humans fall within the range. Even if we assume, for the sake of argument, that there is a threshold level which allows for the inclusion of all and only human beings, how exactly should we identify this threshold? The most obvious candidate for determining the level would be the criterion ‘membership in the human species’: we could simply set the threshold at whatever level is needed to include all and only those who are human. However, this question-begging proposal would reintroduce through the back-door a criterion that has proven to be morally irrelevant. Indeed, we are discussing concomitant features and the notion of range property for the very reason that membership in the human species has failed to provide us with a morally legitimate ground for human rights. Therefore, it cannot help us in setting the threshold for features that do serve as a morally legitimate ground for human rights. Because of these difficulties, the notion of range property is unlikely to provide us with a solution to the problem of finding human rights-grounding features that all and only human beings possess. The problem remains, thus, that narrow accounts of grounding human rights are underinclusive.  [81:  	ibid 509.]  [82:  	ibid 510.] 

Now consider accounts that propose a broad human rights grounding. Typically, such accounts will propose simple features or less demanding interpretations of more complex features. Due to the relaxed nature of the features that these accounts consider to be morally relevant for the possession of human rights, they are more likely to serve as grounds for the human rights of all human beings. However, because of their low threshold it is very likely that they ground rights not only for human beings. For example, if the ability to communicate in even rudimentary ways is taken to be a grounding feature for human rights, then arguably all human beings possess it. However, not only human beings possess this ability to communicate: some other animals communicate, too. Hence, the ability to communicate is not a feature held only by human beings. As a result, broad approaches to grounding human rights are overinclusive.
If identifying rights-grounding features that all and only human beings possess is such a Herculean task, we are well advised to drop the criterion that only human beings must possess these features. It may be sufficient, for the purposes of making sense of the formula ‘simply in virtue of being human’, to take it to ground human rights in those features that all (but not only) human beings possess.
Some, indeed, are pessimistic even as to the possibility of finding at least one morally relevant feature that all human beings possess,[footnoteRef:83] and therefore abandon the quest for such features. Matthew Liao, for example, argues that [83:  	See on the actuality criterion infra 38.] 

there does not seem to be a relevant empirical attribute that would apply to all human beings. The most plausible attributes such as actual sentience and actual agency do not apply to all human beings. For example, some human beings such as anencephalic children and comatose persons lack actual agency. These human beings would not be rightholders on these accounts.[footnoteRef:84]  [84:  	Matthew S Liao, ‘The Basis of Human Moral Status’ (2010) 7 Journal of Moral Philosophy 159, 160–161.] 

Liao’s conclusion is premature, however. In fact, we have good reason to be more optimistic than that. In contrast to what he is suggesting, we do not need to find one rights-grounding feature that all human beings possess. This is because, almost certainly, no single feature serves as the ground for all human rights. Rather, different features ground different human rights. And not all human beings hold all human rights,[footnoteRef:85] which is why not all human beings need to possess the same features. Hence, the bar is actually much lower than Liao thinks: in order for horizontal universality to hold true, every human being must possess at least those features which ground one human right. Horizontal universality does not require a single rights-grounding feature that can be found in all human beings. [85:  	Cf on this Alasdair Cochrane, ‘From Human Rights to Sentient Rights’ (2013) 16 Critical Review of International Social and Political Philosophy 655, 665. See also the discussion in supra 10.] 

Summing up, the features that ground human rights may be vertically universal if limited to a certain period in time. Horizontal universality, on the other hand, turned out to be more difficult. The narrower the selected features are, the more likely it is that only but not all humans possess them; the broader the selected features are, the more likely it is that all but not only humans possess them. For this reason, there are likely no rights-grounding features that all and only human beings possess. However, it is contingently possible that there are rights-grounding features that all human beings possess.
Factuality
It could be objected, at this stage, that we have overlooked another possibility of arriving at features that all and only human beings possess. In fact, we have already come across such an alternative in Rawls’ argument for potential holders of moral personality. Instead of including all human beings by focusing on simpler features that ground human rights (which, as we have seen, makes it likely that not only human beings possess these features) one could, in line with Rawls, choose more demanding features and simply extend them to all human beings. This could be done by resorting to potentiality or normality: it could be argued that all human beings have the potential of possessing the demanding features required for human rights, or that all humans have these rights in virtue of belonging to a species whose normal members possess the demanding features. 
Rawls resorts to potentiality as a way of extending right-holdership to those human beings who do not yet possess moral personality, but who have the potential of possessing it. Indeed, potentiality could serve as a way of achieving full horizontal universality without jettisoning the human-exclusiveness of the features. If the potential possession of a right-grounding feature were sufficient for right-holding then one could use a narrow definition of that feature in order to exclude all nonhumans.[footnoteRef:86]  [86:  	This presupposes, however, that we are ignoring extra-terrestrials or artificial intelligences who, despite not being human, may possess these complex features.] 

The first and principal problem of the potentiality argument is the following. It is not true that a potential X possesses the entitlements of an actual X. A potential prime minister, for instance, does not possess (and should not be given) the prerogatives of an actual prime minister. Even if it were certain, such as in the case of a dynastically governed state, that the firstborn son of the king will become the new king, the son’s potential does not yet give him any of the king’s prerogatives, not even partially.[footnoteRef:87] To counter this objection, Liao argues that there is a more charitable reading of the potentiality argument. According to Liao, the potentiality argument should be interpreted as saying ‘If X has the potential for V, where V denotes attributes such as moral agency, sentience, and so on, then X is an F, where F could be a right-holder, human being, person, and so on’.[footnoteRef:88] It is unclear, however, how this should bail out proponents of the potentiality argument. Instead of giving X, who is a potential right-holder, the same rights as those of an actual right-holder, Liao’s interpretation makes X a right-holder because he potentially possesses the features that ground right-holdership. In either case, X who only potentially possesses the relevant properties, is equated with Y, who is a right-holder because she actually possesses the relevant properties. To see that this does not add up, consider the following example. According to Liao’s interpretation, if X had the potential for passing a university admissions test, then he would be a student, because passing the admissions test serves as a ground for being a student. Because it would be absurd to say that someone with the potential to pass a university admissions test is a student, it is also absurd to say that someone with the potential to possess the features that ground human rights holds these rights.[footnoteRef:89] [87:  	Joel Feinberg and Barbara Baum Levenbook, ‘Abortion’ in Tom Regan (ed), Matters of Life and Death: New Introductory Essays in Moral Philosophy (3rd ed, McGraw-Hill 1993) 206.]  [88:  	Liao (n 84) 170.]  [89:  	This is not to say that potentiality never matters morally. However, it does not matter sufficiently so as to assimilate potentiality to actuality when it comes to grounding human rights.ffficiently  this is not to say that potentiality never matters morally. However, it does not matter ] 

A second issue with the argument from potentiality is that it seems to inevitably lead us to the conclusion that ‘everything is potentially everything else’[footnoteRef:90]. For instance, if we say that the dauphin has the potential of becoming king, then so does his embryo, zygote, spermatozoa, and so on.[footnoteRef:91] Liao objects to this argument by suggesting that a being’s potentiality should be understood as its ‘inherent capacity to realise its particular nature’.[footnoteRef:92] If interpreted in this sense, he argues, spermatozoa do not have the potential of becoming king. At best, they ‘have the inherent capacity to realise their nature of being functioning sperm.’[footnoteRef:93] Only the zygote would have the potential of actually becoming king. This argument rightly highlights that there are certain lines that can usefully be drawn to make sense of the concept of potentiality. It is true that a zygote has the greater potential of becoming king than a single spermatozoon. However, the difference between the two potentials is only one of degrees.[footnoteRef:94] The zygote’s potential, though greater than that of the spermatozoon, is smaller than that of the blastomere, which the zygote produces after successful cleavage. Thus, according to Liao’s understanding, the zygote has, at best, the inherent capacity to realise its nature of inducing a successful cleavage. Because of this great indeterminacy, potentiality seems to be too problematic a way of securing horizontal universality. [90:  	Feinberg and Baum Levenbook (n 87) 206.]  [91:  	ibid.]  [92:  	Liao (n 84) 170.]  [93:  	ibid 171.]  [94:  	Cf Feinberg and Baum Levenbook (n 87) 206.] 

But there may be another, better way of preserving horizontal universality without resorting to potentiality. Even if some human beings do not possess the relevant features that ground human rights, it could be argued that all normal human beings do. Hence, even if ‘marginal’ human beings lack the relevant features for specific human rights, they could still have those rights because they belong to a species whose normal members possess these features.[footnoteRef:95] [95:  	See also Hans-Johann Glock, ‘The Anthropological Difference: What Can Philosophers Do To Identify the Differences Between Human and Non-Human Animals?’ (2012) 70 Royal Institute of Philosophy Supplements 105, 127–128.] 

Also this argument is plagued by fundamental flaws, however. First, the argument’s appeal lies in its capacity to level up those beings of a species whose capabilities are below the level of normal members of that species. But the argument also cuts the other way: it can level down beings whose capabilities are above what is normal for the relevant species.[footnoteRef:96] For example, if, by some rare genetic coincidence, an Über-human emerged who surpasses all her fellow human beings in a range of features, the argument from normality would only justify providing her with the rights that normal human beings possess. Second, the argument from normality would lead to the allocation of inappropriate entitlements and obligations. According to this argument, what counts are the abilities of normal beings of a relevant species. This would require us, for example, to give the right to vote to children because normal human beings are capable of voting. The argument from normality thus obliterates relevant differences between individuals. Lastly, determining what is ‘normal’ is more difficult than it seems at first glance. Genetically speaking, there is no ‘normal’ path in which a species develops. Rather, there are a number of ways in which a genotype can respond to a specific environment. Put simply, human beings simultaneously develop in different ways, with no way being the ‘normal’ one.[footnoteRef:97] For these reasons, also the argument from normality is unconvincing and cannot serve as a way of securing horizontal universality. [96:  	McMahan (n 49) 358.]  [97:  	Glock (n 95) 126–127.] 

[bookmark: actuality]What seems to matter then is not whether human beings potentially or normally possess a feature that grounds human rights, but whether they actually possess it. This actuality criterion is not just preferable because of the many shortcomings of its rivals. It is also preferable for a further reason.[footnoteRef:98] In contrast to its alternatives, the actuality criterion establishes symmetry between the common-sense conception of human rights and the moral conception of human rights. Under the common-sense conception, we do not give children political rights simply because normal members of the human species have political rights. The common-sense conception gives political rights only to beings who actually possess the features that ground these rights.[footnoteRef:99] Hence, by endorsing a moral conception based on actually held features that ground human rights, we bring our approach in conformity with the common-sense conception. [98:  	Feinberg and Baum Levenbook (n 87) 209. Feinberg and Levenbook analyse the actuality criterion with regard to the question of personhood. However, their findings apply, mutatis mutandis, also to the issues discussed here.]  [99:  	See on the problems of the alternative conceptualisation supra 6.] 

To sum up, the analysis of the second interpretation of the expression ‘human rights simply in virtue of being human’, which understands human rights as being grounded in those features that are concomitant with membership in the human species, has revealed that there is likely to be no single feature that grounds all human rights. It is much more likely that there are different features that ground different human rights. What is more, we have seen that these features may be held semi-universally when it comes to the question of time. However, with regard to horizontal universality, we have encountered the difficulty of finding features that all and only human beings possess. I have argued that there are probably no rights-grounding features that all and only human beings possess and have proposed that we should therefore content ourselves with features that all human beings possess. Finally, I have argued that potentiality and normality do not provide a solution for this problem and that the features that ground human rights have to be actually held by right-holders. 
3 What About Human Dignity?
Perhaps human rights theorists have another ace up their sleeves, however. So far, I have been ignoring a concept that has gained great prominence over the last decades and that is regularly mentioned in the same breath as human rights: human dignity. Is human dignity the panacea we need to overcome the difficulties that the ‘simply in virtue of being human’ formula is facing? For could we not say that being human is a jointly necessary and sufficient condition for possessing human dignity, and that human dignity constitutes the reason why all and only human beings possess human rights? As I attempt to show in this section, human dignity does not provide us with a fully convincing way out of the difficulties encountered above.
[bookmark: _GoBack]No other term seems to be as intimately connected with human rights as human dignity. The United Nations, in the preamble of its Charter, for example, proclaims that it is determined ‘to reaffirm faith in fundamental human rights [and] in the dignity and worth of the human person’.[footnoteRef:100] The Universal Declaration of Human Rights, likewise, asserts that ‘recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world’.[footnoteRef:101] But what exactly do people mean when they invoke the pregnant word ‘human dignity’? Jeremy Waldron distils two central usages of ‘human dignity’ in the context of human rights that help clarify the picture: first, human dignity can be read as the ground for human rights and, second, it can be interpreted as the content of a human right’s claim.[footnoteRef:102] The former meaning – dignity as the ground for human rights – is used, for instance, in the preamble of the International Covenant on Civil and Political Rights which pronounces that ‘these rights derive from the inherent dignity of the human person’.[footnoteRef:103] The latter meaning – dignity as the content of a human right’s claim – was relevant, for example, in a case before the French Council of State concerning Mr Wackenheim. Wackenheim, a person of short stature, earned his living by acting as a human projectile on so-called dwarf tossing events. Arguing that dwarf tossing violates the right to human dignity of people of short stature, the French authorities forbade events in which Wackenheim wanted to participate.[footnoteRef:104]  [100:  	Charter of the United Nations <http://www.un.org/en/sections/un-charter/preamble/ index.html> accessed 2 April 2016.]  [101:  	‘Universal Declaration of Human Rights’ (n 5).]  [102:  	Jeremy Waldron, ‘Dignity and Rank: In Memory of Gregory Vlastos (1907-1991)’ (2007) 48 European Journal of Sociology 201, 203–204.]  [103:  	International Covenant on Civil and Political Rights <http://www.ohchr.org/en/ professionalinterest/pages/ccpr.aspx> accessed 2 April 2016 (emphasis added).]  [104:  	Council of State, Assemblée, 27 Octobre 1995, No. 136727. See for Wackenheim’s (rejected) appeal to the UN Human Rights Committee: Manuel Wackenheim v. France, Communication No. 854/1999, U.N. Doc. CCPR/C/75/D/854/1999 (2002). See also Stéphanie Hennette-Vauchez, ‘A Human Dignitas? Remnants of the Ancient Legal Concept in Contemporary Dignity Jurisprudence’ (2011) 9 International Journal of Constitutional Law 32 (arguing that invocations of an objective dignity such as in the Wackenheim case are representative of a more ancient concept of dignitas, which prioritises the rank over its holders).] 

The interpretation of human dignity which is of primary interest to our enquiry is that of dignity as a ground for human rights (rather than as the content of a human right’s claim). We can grant for the sake of argument that to hold human dignity, being human is a necessary and sufficient condition. The decisive question is whether human dignity also justifies human rights. Picking up where we left off in the preceding section, we could argue that human dignity is exactly the feature we have been looking for: it is concomitant with membership in the human species and grounds human rights for all and only human beings. At first glance, this strategy seems to solve the problems discussed above: it provides us with a monistic ground for human rights that is neither overinclusive nor underinclusive and that is actually present in all human beings. On closer inspection, however, invoking human dignity as a ground for human rights simply seems to protract the issue of finding a morally relevant ground for the possession of human rights. Human dignity may be the ground for human rights, but what, then, is the ground for human dignity? 
There are two ways of approaching this question. The first way is to argue that the reason why humans possess dignity is because they possess certain morally relevant features.[footnoteRef:105] The second way rejects such attempts at grounding dignity in empirical features of humanity. Instead, it argues that we should conceive of human dignity as a narrative from which it follows normatively that all and only humans should possess human rights.[footnoteRef:106] In what follows, I argue that neither of these approaches is fully convincing.  [105:  	As suggested above, this line of reasoning follows a largely practice-independent approach.]  [106:  	This approach, on the other hand, is practice-dependent.] 

The first way of responding to the above question runs into the same problems we have encountered in the previous section on grounding human rights in properties that are concomitant with being human. The issues we have faced there were threefold: 1) we concluded that we are unlikely to find a sole feature that grounds all human rights; 2) we struggled to identify features that make human rights horizontally universal without being overinclusive or underinclusive; and 3) we argued that holders of human rights must actually possess the relevant features for right-holding. The same worries apply, mutatis mutandis, to basing human dignity on characteristically human features.
1) The human species is a particularly versatile species, which is why basing our dignity on just one human feature seems unpromising. To be sure, there are human dignity accounts that try to do exactly that. George Kateb, for example, argues that what grounds human dignity is the fact that only human beings have the capacity to make self-conscious choices.[footnoteRef:107] Similarly as with grounding human rights in a monistic feature, however, the issue with grounding human dignity in just one feature is that it leaves out of the picture crucial elements that are generally believed to be constitutive of dignity. For example, some ‘marginal’ human beings might lack self-consciousness, yet they are still considered to possess human dignity.[footnoteRef:108] There must thus be more than one feature which grounds dignity and which also ‘marginal’ human beings possess.  [107:  	George Kateb, Human Dignity (HUP 2011) 11.]  [108:  	See eg Sigrid Graumann, ‘Human Dignity and People with Disabilities’, The Cambridge Handbook of Human Dignity: Interdisciplinary Perspectives (CUP 2015) 486–488.] 

2) Also the problems of overinclusiveness and underinclusiveness re-emerge when we try to ground human dignity in characteristically human features. If we select broad features as grounds for human dignity, then we are more likely to include all human beings among the dignity holders, but we are also more likely to include some nonhumans who also possess these features. If, on the other hand, we choose narrow features as the grounds for human dignity then we are more likely to include only human beings in dignity, but we are also more likely not to include all of them. In a similar way as with grounding human rights, then, the best we can hope for with respect to grounding human dignity is that there are at least some relevant features which all (but not only) human beings possess. Only to the extent that this is the case is it correct that dignity grounds the rights of human beings simply in virtue of their humanity.
3) Finally, the same issues with potentiality and normality that we faced when trying to ground human rights in characteristically human features are raised when we attempt to ground human dignity in these human features. Because both the potential possession of such features and the possession of these features by normal members of the human species have shown to be deficient, we can infer that also with respect to human dignity, those who possess it must actually hold the grounding features.
For these reasons, grounding human dignity in specific properties of human beings raises the same problems as those we have encountered when trying to ground human rights in such properties. As I have suggested, however, there is another way one can take. This other way rejects grounding dignity in empirical features of humanity and proposes, instead, that we should conceive of human dignity as a narrative from which it follows normatively that all and only humans possess human rights.[footnoteRef:109] Indeed, as Waldron argues, by using ‘human dignity’ as a ground for human rights we are not simply making a descriptive claim. Rather, we are also implying a normative understanding of the special status of human beings.[footnoteRef:110] How best to understand this special status? Waldron proposes to adopt an aristocratic reading of ‘human dignity’ according to which all and only human beings are the equal members of a high rank – the rank of human dignity.[footnoteRef:111] The human rights that come with this status, Waldron suggests, can be seen as aristocratic privileges that have been universalised among all human beings.[footnoteRef:112] [109:  	This approach is sometimes also referred to as anti-essentialism, see eg Christopher McCrudden, ‘In Pursuit of Human Dignity: An Introduction to Current Debates’ in Christopher McCrudden (ed), Understanding Human Dignity (OUP 2014) 18.]  [110:  	Cf Jeremy Waldron, Dignity, Rank, and Rights (Meir Dan-Cohen ed, OUP 2012) 35, 135.]  [111:  	ibid 33.]  [112:  	ibid 35–36.] 

In the case of the actual aristocracy, their high rank and privileges were generally justified by narratives that drew on mystical or tradition-based rationales. For example, it was believed that the high status of nobility was divinely ordained, or that aristocracy was a natural part of society since time immemorial.[footnoteRef:113] In analogy to these rationales for aristocracy, the second approach to grounding human rights in human dignity proposes to adopt narratives that justify the special dignity and rights of human beings without having to draw on empirical features of these human beings. One such narrative which is particularly often invoked is that of the Catholic imago dei doctrine: human beings were created in the image of God and are therefore endowed with special dignity.[footnoteRef:114] Narratives can also be secular, however. We find one such example in Waldron’s above-mentioned suggestion that we should conceive of human dignity and rights as the rank and privileges of a noble class of beings.[footnoteRef:115]  [113:  	See eg William Doyle, Aristocracy and Its Enemies in the Age of Revolution (OUP]  [114:  	See on this doctrine eg James Hanvey, ‘Dignity, Person, and Imago Trinitas’ in Christopher McCrudden (ed), Understanding Human Dignity (OUP 2014) 216.]  [115:  	Waldron, ‘Dignity and Rank: In Memory of Gregory Vlastos (1907-1991)’ (n 102) 235.] 

The strength of this narrative approach lies in rejecting the need to ground human dignity in human properties. In doing so, it avoids the difficulties we faced when taking the other way. Such a refusal to ground normative principles in empirical foundations should not be mistaken for arbitrary decisionism. The narratives that support particular principles such as dignity and human rights will, as mentioned, often be based on the traditions and assumptions present in a society. What is more, although on the narrative approach the normative validity of a principle does not directly depend on empirical facts, it is still the case that in order to make sense, the principle has to be in minimal harmony with the empirical world. In his most recent book on basic equality, Waldron makes this point convincingly when arguing that while it is true that ‘we could just “hold” a group of entities to be one another’s political equals, irrespective of what these entities were like’, such a proposition would be ‘slightly mad’.[footnoteRef:116] In order for a normative principle like dignity or equality to make sense, some relationship of supervenience between the principle and the empirical world has to hold. Think of it as two orders of normativity of a principle. A principle is first-order normative if it is internally cogent in virtue of being supported by a corresponding narrative. To be second-order normative, the principle further needs to be in at least minimal harmony with the empirical world it purports to govern. Say there was a principle, underpinned by an animistic narrative, according to which no harm should be done to insensate objects, such as stones. While such a principle would be first-order normative (it is supported by an animistic narrative which explains why all insensate objects should not be harmed), it fails to be second-order normative, for stones lack the empirical properties (such as sentience) that would make sense of their status as beneficiaries of a do-no-harm principle. This is not to say that normative principles can be logically derived from facts.[footnoteRef:117] Nor does it mean that the facts serve as grounds of the principles; rejecting such grounding is, after all, the defining mark of the anti-foundationalist approach. However, as Waldron rightly argues, principles require facts at least as ‘indicators’ that make sense of their content and application.[footnoteRef:118]  [116:  	Jeremy Waldron, One Another’s Equals: The Basis of Human Equality (Belknap Press 2017) 59.]  [117:  	See ibid 135.]  [118:  	ibid 86.] 

This brings to the fore the central dilemma of the narrative approach. Its (first-order) normative strength is its independence from empirical grounds. At the same time, this independence can become its greatest liability if the principles it endorses become too detached from reality and therefore make little sense for us to adopt (second-order normativity). The principle of human dignity as applied to only human beings faces this problem. As shown above, it is difficult to find factual indicators that would support a principle of dignity that excludes all and only non-human animals. Absent such factual back-up for why only human beings possess the special status, dignity may amount to little more than ‘speciesism in nicer terms,’ as Peter Singer notes.[footnoteRef:119] Advocates of the narrative approach have no other way to respond to such criticism than to point to the first-order fact that their principle of dignity is one that is backed up by certain narratives. This answer is question-begging, however, for it does not, in itself, give us a reason as to why we should adopt this narrative over other narratives that are more compelling and, crucially, truer to the facts. For these reasons, also this second way fails to be fully convincing. While it avoids the first way’s difficulties of grounding dignity in empirical features of humanity, its circularity and lack of factual back-up make it hardly any more appealing. Neither of these dignity approaches can therefore serve to establish the cogency of the ‘simply in virtue of being human’ formula.  [119:  	Singer (n 34) 573.] 

4 Conclusion
Together with many other commonplaces, the formula ‘human rights simply in virtue of being human’ shares the fate that its enthusiastic endorsement is inversely proportional to serious engagement with its meaning and cogency. In this article, I have attempted to expose some of the core issues and have provided some tentative answers in this regard. 
My analysis has shown that there is a limited sense in which, under the second reading of ‘human rights simply in virtue of being human’, human beings could possess human rights simply in virtue of being human. They could do so if we understand ‘simply in virtue of being human’ to mean that, within a specified time period, all human beings actually possess the necessary features that ground at least one human right. However, I emphasise the word ‘could’ here because the truth of the formula depends on a contingency. I have argued that, in order for the expression ‘simply in virtue of being human’ to be cogent, horizontal universality demands that all human beings possess the features that ground at least one human right. Now, hypothetically, one can imagine a scenario in which some human beings do not actually possess any (or a sufficient number) of the features which are required to ground a human right. Under these circumstances, it would not be true that human beings possess human rights simply in virtue of being human if we interpret this to mean, as we have done in the second section, that human rights are grounded in certain human features. Admittedly, this is a purely hypothetical scenario. It is probable that all human beings actually possess the necessary features for the possession of at least one human right. This is a relatively safe assumption because the purpose of at least some human rights arguably is to provide protection for those marginal human beings who lack demanding features such as agency or self-awareness. Under this assumption, then, there is a sense in which the formula ‘human rights simply in virtue of being human’ is cogent. As I have argued, the concept of human dignity does not present a viable solution to the problems we encountered.
It is important to note how limited the sense is in which the formula has turned out to be correct. As has become evident throughout this article, ‘human rights simply in virtue of being human’ should not be taken to mean many of the things it is often taken to mean. In particular, it does not mean that human beings have human rights under the condition of being human. It neither means that belonging to the human species is a valid ground for human rights. Nor does it mean that all human beings have all human rights, nor that only human beings possess human rights. What it means is that it is true that human beings have human rights simply in virtue of being human if (and only if) within a limited period of time all (but not only) human beings actually possess the features that ground at least one human right.
To be sure, that current human rights practice does not consider being human to be a necessary or sufficient condition for the possession of human rights is a mere contingency. It may well be that, with further development of human rights, the relevant practices will change so as to make it true that human beings possess human rights simply in virtue of being human. That being human is a reason for human rights only in a limited sense, on the other hand, is unlikely to change anytime soon. This is due to the fact that the difficulties I discussed with respect to the features humans do (not) possess are of a more permanent nature. 
