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Abstract 

 

The right, rights and the culture wars in the United States, 1981-1989 

 

This thesis explores how the American right fought the culture wars of the 1980s in the 

context of the rights revolution and the regulatory state. It does so by examining divisions 

over anti-abortion measures in Congress, controversies surrounding allegations of 

discriminatory withholding of medical care from disabled newborns, debates over the extent 

to which Title IX and other federal anti-discrimination regulations bound Christian colleges 

that rejected direct federal funding, and the interplay between rights and education during the 

AIDS crisis. In doing so, it contributes to the still-growing historiography on both American 

conservatism and the culture wars. Firstly, it adds shades of nuance to the literature on the 

American right, which has, until recently, posited the election of Ronald Reagan as the 

beginning of an era of untrammelled conservative ascendancy. However, these case studies 

reveal that despite Reagan’s resounding electoral success and the refiguring of the 

Republican party along conservative lines, the 1980s right was forced to fight many of its 

battles on terrain that remained structured by the liberal legacy. This finding also contributes 

to recent trends in the historiography of the culture wars, which have added a great depth of 

historical understanding to America’s interminable conflicts over abortion, evolution, equal 

marriage and other social issues. By examining how the right conceived of and reacted to the 

enduring influence of the rights revolution and the regulatory state in the culture wars of the 

1980s, the centrality of the right to privacy becomes clear. Acknowledging the importance of 

this right leads to the conclusion that the fundamental restructuring of relations between the 

federal government and the states that had taken place during the 1960s gave rise to the 

culture wars of the 1980s.  

- Will Riddington 
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Introduction 

 

‘Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any person of life, liberty, 

or property, without due process of law”. The fundamental liberties protected by this Clause include most of the 

rights enumerated in the Bill of Rights…In addition these liberties extend to certain personal choices central to 

individual dignity and autonomy, including intimate choices that define personal identity and beliefs…The 

nature of injustice is that we not always see it in our own times. The generations that wrote and ratified the Bill 

of Rights and the Fourteenth Amendment did not presume to know the extent of freedom in all of its 

dimensions, and so they entrusted to future generations a charter protecting the right of all persons to enjoy 

liberty as we learn its meaning’ 

    Obergefell v Hodges (2015)1 

 

‘Obergefell is the culmination, beginning with Griswold in 1965, of 50 years of judicial usurpation of the right 

of the people to govern themselves, and, in particular, of the states to protect from attack “the idea of the family, 

as consisting in and springing from the union for life of one man and one woman in the holy estate of 

matrimony”’ 

           Roy S Moore, Chief Justice, Alabama Supreme Court (March, 2015)2 

 

On September 30 2016, in the midst of a presidential election of unprecedented rancour and 

division, Alabama Chief Justice Roy Moore was removed from his post for his repeated 

refusal to comply with the Supreme Court’s 2015 decision in Obergefell v Hodges, which had 

legalised same-sex marriage across America. Striking down a previous circuit court ruling 

that had upheld states’ rights to restrict marriage to heterosexual couples, the Supreme Court 

found that the constitutional right to privacy guaranteed same-sex couples the right to marry. 

In so doing, they both granted a central tenet of the gay rights movement’s long march 

towards social equality and confirmed social conservatives’ long-held fears regarding the 

movement’s growing power in American politics, society and culture.  

Moore’s stubborn stand against Obergefell was the culmination of his long and very 

public engagements on the frontlines of America’s culture wars. Born in 1947 in Gadsden, 

                                                             
1 Opinion of the court, Obergefell v Hodges (2015), available at 
https://supreme.justia.com/cases/federal/us/576/14-556/opinion3.html 
2 Moore quoted in: ‘(In re Alan L. King in his official capacity as Judge of Probate for Jefferson, et al.)’, March 
4 2016, available at http://caselaw.findlaw.com/al-supreme-court/1728248.html 
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Alabama to a solidly working class family, he split his childhood between Texas and 

Pennsylvania before returning to his home state whilst his father worked for the Tennessee 

Valley Authority. After graduating from public school, Moore attended West Point and then 

deployed to Vietnam. He swiftly earned a reputation as a disciplinarian so strict that the 

conscripts under his command mockingly dubbed him ‘Captain America’; Moore soon took 

to sleeping on a bed of sandbags so that soldiers who chafed under his leadership could not 

roll a grenade under it as he slept.3 After the war, Moore obtained a law degree from the 

University of Alabama. Following a brief period as a professional kickboxer, he eventually 

leveraged his education into an appointment as a circuit court judge in Etowah County in 

1992.  

He immediately set about merging his conservative Baptist faith with his judicial 

position, erecting a wooden plaque of the Ten Commandments on the walls of his courtroom 

and beginning court sessions with public prayers for divine guidance. Speaking in the 

cadences of the Christian right that had become a powerful political force in the preceding 

years, Moore claimed that these actions were designed to publicly ‘establish the moral 

foundation of our law’.4 Soon enough, his opponents in the culture wars voiced their 

response. The American Civil Liberties Union (ACLU), which had been fighting for 

secularism in the South since the Scopes trial in the 1920s, threatened a lawsuit. Although 

Moore decried the ACLU’s ‘act of intimidation’, he adroitly positioned his candidacy for re-

election in the fires of the culture wars and used the suit to fan the flames.5 However, his 

resulting landslide victory moved the ACLU to make good on its threat and file a suit in April 

1995, which held that Moore’s Ten Commandments plaque and courtroom prayers were a 

violation of the First Amendment’s Establishment Clause. Although the suit was dismissed 

on technical grounds rather than the failure of its own merits, it had clearly showed the depth 

of Moore’s support: the state of Alabama rallied behind him, with Republican Governor Fob 

James filing suit in support and public opinion polls showing that eighty-eight percent of 

locals backed his stance.6  

 In 2000, two years after the ACLU suit was eventually dismissed, Moore set his sights 

higher. Seated in his courtroom with his plaque prominently displayed behind him, he 

                                                             
3 ‘Roy and his rock’, The Atlantic, October 2005  
4 Ibid. 
5 Ibid. 
6 Ibid. 
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announced his intention to run for the position of chief justice of the Alabama Supreme 

Court. His surprise victory in November – which saw him upset a Karl Rove-backed 

establishment Republican – was predicated on the same unabashed melding of religion and 

law that had originally brought him to the public eye. Religious laxity, Moore claimed, 

‘corresponded directly with school violence, homosexuality and crime’; he therefore pledged 

to ‘return God to our public life and restore the moral foundation of our law’.7  

Where previously he had made do with a humble wooden plaque, the prestige of his 

new position required a grander gesture. Moore commissioned a 5,280-pound monument of 

the Ten Commandments, which he had hewn from the finest Vermont granite and which was 

so heavy that it required a five-ton crane to move it. He had it installed in the state supreme 

court building in the dead of a July night. In a press conference the following morning, 

Moore waxed grandiloquent on the monument’s historical import: ‘Today a cry has gone out 

across our land for the acknowledgment of that God upon whom this nation and our laws 

were founded and for those simple truths which our forefathers found to be self-evident; but 

once again we find that those cries have fallen upon eyes that see not, ears that hear not our 

prayers, and hearts much like that nether millstone…May this day mark the restoration of the 

moral foundation of law to our people and the return to the knowledge of God in our land’.8 

 The ACLU, as well as the Southern Poverty Law Center (SPLC) and Americans 

United for Separation of Church and State, once more brought suit on the grounds that Moore 

was violating the First Amendment. Whilst this dispute was resolved in the courts, the new 

chief justice set about his task of returning ‘the knowledge of God’ to the land. Most 

controversially, in a 2002 case regarding a custody dispute that involved lesbian parents, 

Moore, in an opinion scattered with scriptural quotations, argued in favour of Alabama’s 

right to discourage homosexuality: ‘to disfavor practicing homosexuals in custody matters is 

not invidious discrimination, nor is it legislating personal morality. On the contrary, 

disfavoring practicing homosexuals in custody matters promotes the general welfare of the 

people of our State in accordance with our law, which is the duty of its public servants. 

Providing for the common good involves maintaining a public morality through both our 

                                                             
7 Ibid. 
8 Ibid. 
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criminal and civil codes, based upon the principles that right conscience demands, without 

encroaching on the jurisdiction of other institutions and the declared rights of individuals.’9  

This time, however, procedural irregularities did not save Moore. In November 2003, 

the Alabama Court of Judiciary removed him from office for repeatedly refusing to comply 

with a district court order to remove the monument. His plight moved hundreds of supporters 

to descend on Montgomery in noisy shows of support, and he was compared to Martin Luther 

King by Jerry Falwell for his refusal to subsume his religious beliefs beneath the law of the 

land.10  

Less than ten years later, however, Moore was re-elected to Alabama’s highest court 

in a narrow victory over his Democratic challenger. His message had not changed, with 

campaign adverts stating that ‘Roy Moore knows our liberty is given by God’ and trumpeting 

his pledge to defend the constitution of Alabama from ‘the ACLU and liberal judges’.11 Soon 

enough, Moore was given the opportunity to make good on his promise. On January 26 2015, 

a district court judge ruled that Alabama’s Sanctity of Marriage Amendment and the 

Alabama Marriage Protection Act were unconstitutional. The very next day, Moore sent a 

letter, embossed with the letterhead of the Alabama Supreme Court, to Governor Robert 

Bentley questioning the authority of the federal judiciary to overturn state law: ‘nothing in the 

United States Constitution grants the federal government the authority to redefine the 

institution of marriage. The people of this state have specifically recognised in our 

Constitution that marriage is “[a] sacred, covenant, solemnized between a man and a 

woman”…Today the destruction of that institution is upon us by federal courts using 

specious pretexts based on the Equal Protection, Due Process and Full Faith and Credit 

Clauses of the United States Constitution’.12 Moore pledged to resist the order in deference to 

the will of the Alabama people as expressed in the Sanctity of Marriage Amendment. He 

urged the governor to direct the state’s other probate judges to do the same.  

As the judiciary continued to debate the validity of Moore’s stance, the Supreme 

Court handed down its decision in Obergefell. In a 5-4 decision, Justice Kennedy, the Court’s 

                                                             
9 ‘Ex Parte In re D.H. v H.H’., Supreme Court of Alabama (2002), available at http://caselaw.findlaw.com/al-
supreme-court/1303306.html 
10 ‘Religion, politics a potent mix for Jerry Falwell’, npr.org, June 30 2006, available at 
http://www.npr.org/templates/story/story.php?storyId=5522064 
11 ‘Roy Moore campaign commercial’, youtube.com, available at 
https://www.youtube.com/watch?v=7cvFpJtS3Zc 
12 ‘Roy S Moore to Robert Bentley’, January 27 2015, available at http://documents.buzzfeed.com/012715-
Moore.pdf 
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swing vote, joined the Court’s liberal wing. Together with justices Sotomayor, Ginsburg, and 

Kagan, Kennedy found that the Fourteenth Amendment’s Due Process clause and the right to 

privacy first identified in Griswold v Connecticut (1965) meant that various state laws 

banning same-sex marriage were unconstitutional. Back in Alabama, Moore saw the 

Obergefell decision as the logical conclusion of the privacy doctrine that had long been 

working to erode the nation’s foundational Judeo-Christian values. In the time between 

Moore’s first removal from office and his re-election, he had criticised John Roberts, the 

Bush administration nominee for Chief Justice, for acknowledging the legitimacy of the 

Griswold decision: ‘where the heck did he find it [the right to privacy]? Not in the 

Constitution!...The Constitution does not address morality – the definition of marriage, for 

instance, and the laws governing marriage. This is all contained in the common law, which is 

based on the moral precepts found in the Bible’.13  

That the Supreme Court had used the privacy doctrine to legalise gay marriage was, to 

Moore, evidence of Griswold’s detrimental effects. With that decision, ‘the Court quietly 

assumed the power to negate any state legislation of which it disapproved’, and was therefore 

‘the first car on the illicit and unconstitutional train that led from contraception to abortion 

and then on to sodomy and same-sex marriage’.14 The Griswold decision itself had seen the 

Court ‘setting its seal of approval upon fornication’.15 This continued on into Roe v Wade 

(1973), the decision that legalised abortion on the grounds of a woman’s right to privacy, and 

was the basis for Lawrence v Texas’ (2003) invalidation of state-wide bans on sodomy. In 

Moore’s eyes, Griswold and its progeny were nothing more than ‘a gallery of constitutional 

absurdities’ that had culminated in Obergefell’s ‘usurpation of the right of the people to 

govern themselves’.16  

 Moore’s recalitrance would once more prove his undoing, however. In January of 

2016, after he had once more directed the state’s probate judges to continue enforcing 

Alabama’s equal-marriage bans, the SPLC filed a supplement to its earlier ethics complaints 

calling for Moore’s removal from office. They got their wish in September. Following a trial 

by the Alabama Court of the Judiciary, Moore was found guilty of six ethics charges and 

                                                             
13 ‘Is there hope for our judiciary? Yes, says “Ten Commandments Judge Roy Moore”’, Chalcedon Foundation, 
available at http://chalcedon.edu/research/articles/is-there-hope-for-our-judiciary-yes-says-ten-commandments-
judge-roy-moore/ 

14 Ibid.  
15 Ibid. 
16 Ibid.  
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immediately removed from office for his ‘disregard of binding federal law’.17 Moore’s 

removal, however, fit with the mood of martyrdom that had overtaken the Christian Right 

since Obergefell. He was awarded with a Bill of Rights award for his ‘courageous standing 

on the Tenth Amendment’, and praised by Mat Staver, whose Liberty Counsel had recently 

defended Kentucky clerk Kim Davies for her refusal to issue same-sex marriage licenses, for 

his ‘courage [in] faithfully defend[ing] the constitution’.18  

_____ 

 Roy Moore’s concerted campaign to uphold Alabama’s ban on gay marriage in the 

face of the Obergefell decision represents a modern-day case study of the question at the 

heart of this thesis, which examines the way in which the right conceived of, and engaged 

with, the levelling of rights claims in the culture wars in the United States. It takes as its 

timeframe the two-term presidency of Ronald Reagan (1981-1989), a period in which the 

president’s unabashed conservatism empowered his fellow right-wingers with a sense that the 

changes in the nation’s cultural mores that had occurred in the previous decades could be 

rolled back.  

 This is far from the first thesis to explore the nature of the right-ward shift in 

American politics. Indeed, American conservatism is no longer, as Alan Brinkley famously 

observed in 1994, an historiographical orphan. Rather, in the twenty-two years since the 

publication of Brinkley’s famous article, there has been a proliferation of historiography on 

the post-war right.19 Prior to this, the most influential works on the subject had tended to 

                                                             
17 ‘In the matter of: Roy S Moore, Chief Justice, Supreme Court of Alabama. Final judgment’, Alabama Court 
of the Judiciary, case no. 46, available at 
https://www.splcenter.org/sites/default/files/roymoore_finaljudgment_09302016.pdf; For a good timeline of 
Moore’s career and his eventual downfall, see ‘The Ten Commandments judge: a quarter century of Roy 
Moore’s unconstitutional efforts to mix law and religion’, Southern Poverty Law Center, September 23 2016, 
available at https://www.splcenter.org/20160923/ten-commandments-judge-quarter-century-roy-moores-
unconstitutional-efforts-mix-law-and 
18 ‘Chief Justice Roy Moore receives 2016 Bill of Rights award’, January 4 2017, Liberty Counsel, available at 
http://lc.org/newsroom/details/010417-chief-justice-roy-moore-receives-2016-bill-of-rights-award 
19 Alan Brinkley, ‘The problem of American conservatism’, American Historical Review, 99, 2 (April 1991), 
409-429. There are now a number of excellent review of the historiography that followed Brinkley’s article: 
Julian Zelizer, ‘Rethinking the history of American conservatism’, Reviews in American History, 38, 2 (June 
2010), 367-92; Kim Phillips-Fein, ‘Conservatism: a state of the field’, Journal of American History, 98, 3 
(December 2011), 723-743; Leo P Ribuffo, ‘The discovery and rediscovery of American conservatism broadly 
conceived’, OAH Magazine of History, 17, 2 (January 2003), 5-10; Donald T Critchlow and Nancy K MacLean, 
Debating the American conservative movement: 1945 to the present (Lanham: Rowan & Littlefield, 2009); 
Bethany Moreton, ‘Why is there so much sex in Christian conservatism and why do so few historians care 
anything about it?’, Journal of Southern History, 75, 3 (August 2009), 717-738; Andrew L Johns, ‘“To grasp 
and hold a vision”: Ronald Reagan in historical perspective’, A Companion to Ronald Reagan, Andrew L Johns 
(ed.) (London: Wiley Blackwell, 2015), 1-6 



7 

 

dismiss conservatism as nothing more than a fundamentally irrational and ultimately doomed 

opposition to the onset of modernity.20 However, the election of Ronald Reagan in 1980, 

propelled as it seemingly was by a surge of anti-statist sentiment, seemed to herald an end to 

the electoral dominance of New Deal and Great Society liberalism. The continued dominance 

of the Reagan template during the 1990s, which tied even Democrats to its small government 

strictures, and on into the new millennium with the election of George W Bush, thus fostered 

a flourishing new historiography of the American right. Such was their perceived dominance 

that Reagan and Reaganism were often portrayed as epochal, with major works talking of The 

Age of Reagan and The Conservative Ascendancy.21 In these narratives, conservatism set the 

tone of American politics for a generation by emphasising the need to limit the size of the 

federal government, free market economics, a limited welfare state and a fulsome support for 

the military.  

 Most often, these narratives trace the right’s long march to power back to the 1950s, 

when the Eisenhower administration’s acceptance of the New Deal consensus seemed to 

signal a permanent liberal hegemony. However, not all conservatives were willing to be so 

accommodating. Young conservatives such as William F Buckley began to lay out an 

alternative to New Deal liberalism that focused on free markets, small government, social 

conservatism and vigorous anti-communism. With the establishment of the conservative 

monthly magazine National Review in 1955, these intellectuals began to propound a message, 

deeply influenced by conservative philosophers and economists such as Leo Strauss, Milton 

Freidman and Friedrich von Hayek, that statist liberalism, Keynesian economics and moral 

progressivism were just a few steps removed from the brutal totalitarian regimes of the first 

half of the twentieth-century.22  

                                                             
20 For the dismissive views of the post-war consensus historians, see: Lionel Trilling, The liberal imagination: 
essays on literature and society (New York: Doubleday Anchor Books, 1950); Richard Hofstadter, The 
paranoid style in American politics, and other essays (New York: Knopf, 1963); Daniel Bell (ed.), The radical 
right (New York: Doubleday, 1963)  
21 Sean Wilentz, The age of Reagan: a history, 1974-2008 (New York: Harper, 2008); Donald Critchlow, The 
conservative ascendancy: how the GOP right made political history (Cambridge: Harvard University Press, 
2007). For other epochal works, see, amongst many examples, Gil Troy, Morning in America: how Ronald 
Reagan invented the 1980s (Princeton: Princeton University Press, 2005); John Ehrman, The eighties: America 
in the age of Reagan (New Haven, Yale University Press, 2005; Robert M Collins, Transforming America: 
politics and culture during the Reagan years (New York: Columbia University Press, 2007); Steven Hayward, 
The age of Reagan: the conservative counterrevolution, 1964-1980 (New York: Crown Forum, 2009); John 
Patrick Diggins, Ronald Reagan: fate, freedom, and the making of history (New York: W.W. Norton, 2007) 
22 On the intellectual grounding of the post-war conservative movement, the essential work continues to be 
George H Nash, The conservative intellectual movement in America since 1945 (New York: Basic Books, 
1976). On Buckley, see: Lee Edwards, William F Buckley Jr.: The making of a movement (Wilmington: ISI 
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 Through the work of Buckley and his fellow organisers, the sixties, as the 

historiography now reflects, were characterised just as much by the flourishing of grassroots 

conservatism as they were by the success of the civil rights movement and the intensity of the 

New Left and anti-war movements.23 Historians such as Lisa McGirr, Jonathan Schoenwald 

and Rick Perlstein describe, in the words of MJ Heale, ‘legions of true believers’ – 

libertarians and traditional conservatives, suburban middle classes and affluent working 

classes – joining together in the face of racial upheaval, left-wing protest and an ever-

growing federal government. To use Heale’s phrasing, it was ‘the suburbs rising up against 

the streets’.24 Through the establishment of organisations such as Young Americans for 

Freedom and the militantly anti-communist John Birch Society, underpinned by intellectual 

organs such as National Review, the right managed to secure the 1964 Republican 

presidential nomination for Barry Goldwater, the rock-ribbed Arizona senator known for his 

unbending conservative opposition to the statism of the day. The aim was to offer, to use the 

title of a popular book by grassroots activist Phyllis Schlafly, ‘A choice, not an echo’ of the 

liberalism of the day.25  

Although Goldwater’s opposition to the Civil Rights and Voting Rights Act, justified 

not as an explicit defence of Jim Crow but on the grounds of federalism, was successful in 

convincing a number of former Confederate states to vote Republican for the first time, 

President Johnson won in a landslide. Rather than a decisive rout, however, the Goldwater 

                                                                                                                                                                                             
Books, 2009); J David Hoevler Jr, Watch on the right: conservative intellectuals in the Reagan era (Madison: 
University of Wisconsin Press, 1991). For the conservative intellectual canon, see: Michael J Lee, Creating 
conservatism: postwar words that made an American movement (East Lansing: Michigan University Press, 
2014). For the work of Strauss, Friedman and Hayek, see: Leo Strauss, On tyranny (Chicago: University of 
Chicago Press, 2013) Corrected and expanded edition; Milton Friedman, Capitalism and freedom (Chicago: 
University of Chicago Press, 1962); Friedrich Hayek, The road to serfdom (Chicago: University of Chicago 
Press, 1944)  
23 See, for example: Maurice Isserman & Michael Kazin, America divided: the civil war of the 1960s (Oxford: 
Oxford University Press, 2000); Mary C Brennan, Turning right in the sixties: the conservative capture of the 
GOP (Chapel Hill: University of North Carolina Press, 2007)  Lisa McGirr, Suburban warriors: the origins of 
the new American right (Princeton: Princeton University Press, 2001); Rick Perlstein, Before the Storm: Barry 
Goldwater and the unmaking of the American consensus (New York: Hill & Wang, 2001) William Berman, 
America’s right turn: from Nixon to Clinton (Baltimore, Johns Hopkins University Press, 1998)  MJ Heale, ‘The 
sixties as history: a review of the political historiography’, Reviews in American History, 33, 1 (March 2005), 
146. For a good brief overview of the competing narratives of the sixties, see Heale’s historiography and James 
A Hijiya, ‘The conservative 1960s’, Journal of American Studies, 37, 2 (August 2003) 201-227. For Young 
Americans for Freedom, see: John A Andrew III, The other side of the sixties: Young Americans for Freedom 
and the rise of conservative politics (New Brunswick: Rutgers University Press, 1997); Rebecca Klatch, A 
generation divided: the New Left, the New Right, and the 1960s (Berkeley: University of California Press, 1999)  
24 Heale, ‘The sixties as history’, 146 
25 Phyllis Schlafly, A choice, not an echo (Self-published, 1964). For more on Schlafly’s career, and grassroots 
conservatism, see Donald Critchlow, Phyllis Schlafly and grassroots conservatism: a woman’s crusade 
(Princeton: Princeton University Press, 2005) 
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campaign is now seen as a crucial inflection point; in Donald Critchlow’s words, within it 

were sown ‘the seeds of the destruction of the New Deal political coalition’.26 Four years 

later, in the midst of the social upheavals of the late 1960s, Richard Nixon was elected to the 

White House on a populist law and order platform.  

His administration was to prove a disappointment to conservatives, however, 

expanding the regulatory state, pursuing détente with communist China and embracing 

Keynesian economics.27 Their disillusion was such that prominent figures on the right, 

including National Review publisher Bill Rusher, sought to convince California governor 

Ronald Reagan to run as a conservative on a third-party ticket. The former actor, who had 

renounced his New Deal liberalism and became one of Goldwater’s most effective 

surrogates, had been elected on the GOP ticket as California governor in 1967. He burnished 

his conservative credentials by denouncing student radicalism, defending capital punishment 

and slashing taxes and welfare spending. Though neither Reagan’s abortive effort to lead a 

conservative Stop Nixon movement in 1968, nor his attempt to usurp the GOP nomination 

from Gerald Ford in 1976 were successful, the former California governor eventually 

succeeding in besting the moderate wing of the GOP to secure a place atop the Republican 

presidential ticket in 1980.28  

His nomination was the culmination of a decade and a half of conservative 

organisation in the wake of Goldwater’s defeat. While National Review, supplemented by 

other conservative publications such as Human Events, remained at the intellectual centre of 

the movement, there ideas were given institutional heft by the establishment of a number of 

think tanks. These included the Heritage Foundation, co-founded by New Right organisers 

Edwin Feulner and Paul Weyrich, with funding provided by beer magnate Joseph Coors. 

Coors and Weyrich were also involved in the establishment of the Committee for the Survival 

of a Free Congress (later the Free Congress Foundation). In conjunction with the more 

libertarian-orientated Cato Institute, founded in 1974, these organisations provided a steady 
                                                             
26 Critchlow, The conservative ascendancy, 78  
27 For conservative disillusionment with the Nixon presidency, see Critchlow, The conservative ascendancy. 
Joan Hoff’s provocative work on Nixon’s liberal credential outlines some of the reasons why conservatives were 
uncomfortable with his administration: Joan Hoff, Nixon Reconsidered (New York: Basic Books, 1994) 
28 Histories of Reagan’s political career now abound. Although lacking archival research due to the author’s 
background in journalism, Lou Cannon’s books on Reagan as both president and California governor remain. 
essential for those interested in the internal dynamics of his administration: Lou Cannon, President Reagan: The 
role of a lifetime (New York: Simon & Schuster, 1981); Lou Cannon, Governor Reagan: his rise to power (New 
York: Public Affairs, 2003). See also: Critchlow, The conservative ascendancy; Rick Perlstein, The invisible 
bridge: the fall of Nixon and the rise of Reagan (New York: Simon & Schuster, 2014); Hayward, The age of 
Reagan 
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stream of conservative policy ideas that stressed, to varying degrees, anti-statism, social 

conservatism, vigorously anti-communist foreign policy and free market economics.29 

Striking an alliance with the emerging Christian Right, which we will return to in short order, 

the new conservatism propelled Ronald Reagan to the presidency at the expense of the 

incumbent Jimmy Carter. As a two-term president whose brand of conservatism was the 

dominant mode of Republican politics until the rise of Donald Trump, his administration has 

therefore been the subject of much historiographical attention.30 

 Much of the historiography of conservatism has been devoted to examining the 

factors that drove the rise of the right. Many posit race as a central, defining factor, seeing in 

the Democratic party’s belated recognition of the civil rights movement a political 

opportunity that was effectively exploited by the right. According to these analyses, the 

insurgent candidacy of Alabama Governor George Wallace in 1968, particularly given his 

success in working class northern neighbourhoods, made clear the potential electoral benefits 

of playing to white identity politics. Shorn of Wallace’s down-home style and overt racial 

rhetoric, the GOP’s Southern Strategy sought to mobilise white resentment through coded 

appeals to states’ rights criticisms of affirmative action and busing. Reagan himself followed 

in this tradition, infamously telling Mississippi voters in 1980 that he believed in states’ 

rights and frequently criticising ‘welfare queens’ and affirmative action.31 Other influential 

analyses have since moved beyond the top-down, southern emphasis to explore how whites 

organised to defend the racial purity of the suburbs, the racialisation of tax policies, the 

animating power of anticommunism, the role that grassroots organisation played in the rise of 
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conservatism and the convergence between free market economics, conservative religion and 

the Republican right.32 

 The convergence of Protestant evangelicals and fundamentalists behind the candidacy 

of Ronald Reagan was one of the most surprising elements of the Republicans’ 1980 victory. 

The rise of this Christian Right has been one of the most well-documented historical 

phenomena of the past forty years. Though many contemporary observers were guilty of 

treating its newfound prominence on the national stage as something of a ‘jack in the box’, to 

use Jon Butler’s phrase, recent historiography has done much to explore the years that 

followed fundamentalism’s retreat from the public sphere after the Scopes trial of the 

1920s.33 No longer do the stereotypes of fundamentalists and evangelicals railing against the 

onset of modernity hold true; rather, the Christian Right spent the years following the Scopes 

Trial building up their own institutions and networks away from the public spotlight. Alan 

Brinkley cites the Pentecostal preacher Oral Roberts as an example of how a figure steeped in 

Old Time charismatic traditions could successfully leverage the trappings of the modern 

world to further the ends of conservative Christianity. Roberts’ faith healing campaigns saw 

him personally lay hands of more than two million people in his career. His prosperity 

gospel, which held that a godly life was filled with material wealth, was propounded by a 

powerful organisational network that included his own evangelistic association, a monthly 

magazine, direct mail campaigns, a popular televangelist show, as well as a university and a 
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hospital. At the height of his powers in 1985, his evangelistic organisation and university 

employed more than two-thousand people and brought in over $110m in annual revenue.34  

 Roberts’ example was mirrored across the nation, as the Christian Right, energised by 

fights against communism and secularism, formed their own networks, institutions and 

organisations. Groups such as the National Association of Evangelicals (formed 1942) 

formed close links with the Republican Party, focusing on the dangers of communism abroad 

and the need for government-backed Christian morality at home.35 However, the onset of the 

civil rights movement in the 1950s and 1960s caused ruptures. Moderates such as Billy 

Graham, who cautiously backed the end of Jim Crow, split with hard-right fundamentalists 

such as Jerry Falwell and Bob Jones, who dismissed civil rights as a communist plot and 

claimed that preachers had no place in politics. Come the 1970s, however, with the passage 

of major civil rights legislation secured, the Christian Right came together once again and 

launched itself onto the national political scene with such a splash that Newsweek dubbed 

1976 ‘The Year of the Evangelical’.36 In the late 1970s, Paul Weyrich and the New Right 

began to form close links with conservative religious leaders such as Jerry Falwell. By 

focusing on social issues such as abortion, school prayer and gay rights, and through the 

establishment of organisations like Falwell’s Moral Majority, the New Right played an 

important role in fundamentalists’ and evangelicals’ embrace of political conservatism and 

the Republican party.37  
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  Protagonists themselves offered differing accounts of the reasons for the Christian 

Right’s emergence: perhaps the most prominent of the right’s culture warriors, Jerry Fallwell, 

founder of the Moral Majority and the evangelical Liberty University, proclaimed that it was 

the Supreme Court’s decision in Roe v. Wade that moved him to renounce his previous 

separatism and plunge into politics. Other contemporaries, however, posited more prosaic 

concerns, identifying the Inland Revenue Service’s decision to revoke the tax-exempt status 

of Christian schools that racially discriminated as the key animating factor.38 Others pointed 

instead to the Supreme Court’s decision to outlaw mandatory school prayer (Engel v Vitale, 

1962): ‘the darkest hour in the history of the nation’, according to Bill Bright of the Campus 

Crusade for Christ.39  

The Christian Right’s newfound prominence on the national stage instigated what 

have now become known as the culture wars. It has become a commonplace in culture wars 

historiography to point to Pat Buchanan’s infamous speech before the Republican National 

Convention in 1992 as an encapsulation of the right’s casus belli. Fresh from his failed bid to 

wrest the GOP nomination from the incumbent president George HW Bush, Buchanan told 

the assembled delegates that the contemporary debates about abortion, gay rights and 

feminism were of such moral gravity that they amounted to a 'religious war, [a] struggle for 

the soul of America'.40  

Since then, the term has become short hand for the heated debates over cultural issues 

that have characterised much of America's political discourse for over a generation, and the 

explanations offered for the controversies have been varied. Until recent years, three analyses 

have dominated. Queer and feminist scholars have posited that the right’s involvement in the 

various battles of the culture wars, most prominently abortion, was driven by a desire to 

maintain the dominance of traditional gender roles in the wake of the sexual and rights 

revolution. For example, Kristin Luker, whose analysis remains influential to this day, argues 

that the battles over Roe were really a debate over the place and value of motherhood in 

American society. Similarly, John D’Emilio and Estelle Freedman have argued that the 
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pushback against gay rights was driven by the desire of ‘purity advocates’ to build ‘a 

Christian commonwealth that both sustained and enforced a particular vision of morality’.41  

Equally influential is the account of the sociologist James Davison Hunter. Published 

in 1991, Hunter framed the culture wars as an epistemological clash between two 

fundamentally opposed sides, orthodox and progressive. Adherents of the orthodox such as 

the Christian Right, Hunter explains, are committed to fight against progressive cultural 

trends because of their commitments to sources of moral authority that are 'eternal, definable 

and transcendent'.42 For progressives, however, these purportedly timeless moral norms no 

longer hold sway, and have been replaced ‘by the spirit of the modern age, a spirit of 

rationalism and subjectivism'.43 Hunter points to the rapprochement between previously 

antagonistic religious denominations – fundamentalist Protestants making common cause 

with conservative Catholics against Roe – as evidence that the culture wars represented a 

fundamental realignment in the American political landscape.  

Published during the hyper-partisan years of the George W Bush presidency, Thomas 

Frank’s What’s the Matter With Kansas frames the culture wars as a top-down process, in 

which Republican elites ginned up cultural controversies in order to convince the socially 

conservative white working classes to vote against their economic interests and for the 

Republican party.44 Frank bemoans the loss of the progressive tradition in his home state of 

Kansas - previously home to a thriving Populist movement – and blames the states’ shift to 

the right on both the successful manipulations of GOP elites and the decision by Democratic 

leadership to abandon their white working class base and embrace the politics of affluence.  
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A recent proliferation of historiography on these debates has built greatly on these 

classic analyses. Important works by historians such as Andrew Hartman, Robert Self, Adam 

Laats, Daniel K Williams and David Courtwright have built upon the foundations laid by 

Frank, Luker and Hunter.45 Their work has added much to our understanding of the field, 

from identifying key political changes in the 1960s that set the terrain for the engagements of 

the 80s and 90s, tracing the shift from breadwinner liberalism to breadwinner conservatism, 

more deeply historicising the culture wars by tracing their origins in the evolution debates of 

the 1920s, and providing a definitive account of the merger of conservative Christianity and 

the Republican party. Although some have cast doubt over how useful an analytical category 

the term ‘culture wars’ is, the rancorous presidential election of 2016, riven as it was with 

debates over the Supreme Court, the assimilation of immigrants, the proper form of 

Christmas salutations and accusations of cultural elitism, shows how influential they remain 

in contemporary American politics.46  

For all the progress in the historiography of both American conservatism and the 

culture wars, there is still work to be done. As Julian Zelizer has argued, the literature on the 

right needs to better understand how conservatism and liberalism evolved in dialectical 

fashion from the 1970s onwards. Zelizer states that 'doing so would entail a study about how 

the Right built coalitions, secured elected office, and struggled to govern within the 

institutional, ideological, policy and ideological context the Left created'.47 It is this 

historiographical gap that this this thesis aims to fill, examining how the right fought the 

culture wars of the 1980s on political terrain that had been fundamentally reshaped during the 

years of liberal ascendancy. 

Although many historians have framed the 1980s as the culmination of an inexorably 

rising conservative tide, the liberal legacy was not so easily swept away. From the onset of 

the 1960s into the early 1970s, the civil rights movement and its progeny succeeded in 

securing fundamental changes to the American political system. The regulatory state that was 

established to secure the constitutional rights of minorities, via the passage of the various 
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civil and voting rights acts, as well as other social regulations that followed in their wake, 

greatly empowered the federal government to intervene in the affairs of the states. As Hugh 

Davis Graham, the preeminent historian of the rights revolution and the regulatory state, 

points out, between 1900 and 1964 only one federal agency had been established with a 

primary responsibility of social regulation – the Food and Drug Administration. Between 

1964 and 1972, however, congress created seven new federal agencies tasked with social 

regulation, including the Equal Employment Opportunity Commission (1964), the 

Environmental Protection Agency (1970), and the Occupational Safety and Health 

Administration (1970).48 As Hugh Davis Graham notes, these new agencies for social 

regulation created a legal framework that the constituent elements of the rights revolution 

could use to pursue their various rights claims.49 As a consequence, the Supreme Court was 

called on to rule on matters of civil rights much more frequently: in 1933, nine percent of the 

Court’s time was devoted to such matters; by 1971, the corresponding figure was sixty-five 

percent.50  

Political scientist Paul Pierson has observed that the rise of the regulatory state not 

only empowered liberal groups with a powerful array of new political tools, but also acted ‘as 

a springboard for counter-mobilisation’ for conservatives.51 The expanded federal 

government was a frequent target of Reagan and his conservative supporters, who portrayed 

it as a burdensome and oppressive drag on the spirit of American ingenuity. As such, anti-

statism was a central theme of Reagan’s presidential campaigns, to such an extent that the 

GOP’s presidential platform for 1980 contained fifty-three references to regulations, pledging 

to roll back their influence in areas of employment, transportation, agriculture, the market, 

communications, energy and healthcare.52  

The administration’s faltering attempts to roll back the size of the regulatory state 

have been relatively well documented, and will not form basis of this thesis.53 However, the 
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role of rights during the culture wars has remained relatively unexplored. Some work has 

been done to explore the links between civil rights activism and the outbreak of direct action 

anti-abortion activism in the 1980s and the retooling of civil rights tactics and rhetoric by the 

anti-busing movement, whilst some conservative historians have bemoaned the deleterious 

effects of rights talk in contemporary political debate; however, the interplay between the 

regulatory state, the rights revolution and the culture wars remains underexamined despite the 

plethora of recent historiography.54  

This thesis will therefore explore this interplay, and will examine how the culture 

warriors of the right pursued their goals in a political landscape refigured by Reaganism but 

which remained structured by the regulatory state and the rights revolution. Given the nature 

of this new political landscape, it will primarily focus on events at the federal level; as 

Pierson has observed, ‘the rights revolution was a fundamental part of the nationalisation of 

political authority and policy in the United States…The nationalisation of authority related to 

sensitive issues of race, gender, education, crime and punishment, and religion represented a 

fundamental change in the American polity, greatly expanding the relative place of the 

federal government in domestic life’.55 Although Reagan’s election seemed to represent a 

great opportunity for the right to fight back against shifting cultural norms, the legacy of the 

rights revolution forced them to wage many of their battle at the federal level.  

To that end, this thesis will focus on four case studies that shed revealing light on the 

interplay between the right, the regulatory state and the culture wars of the 1980s. These 

represent a broadly chronological narrative of the first and second Reagan administrations: 

chapters one and two deal predominantly with events in the first Reagan administration, 

while chapters three and four focus on the second.  
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Chapter overviews 

 

Chapter one focuses on perhaps the defining issue of the culture wars – abortion. The 

Supreme Court’s 1973 decision in Roe v Wade struck down state-level abortion bans as 

infringements of the constitutional right to privacy. While the immediate galvanising power 

of the Court’s decision may have been overstated by figures such as Jerry Falwell, by the 

time of Reagan’s election the New Right had succeeded in convincing conservative 

Protestants to set aside age-old doctrinal differences and join the ranks of what was once the 

predominantly Catholic anti-abortion movement. The 1970s had seen sustained efforts to 

overturn Roe, but aside from securing the Hyde amendment, which restricted the use of 

federal funds for abortion services, the movement had little to show for its efforts. However, 

Reagan’s election seemed to make clear the increasing salience of the abortion issue, and 

with a sympathetic voice in the White House and a Republican majority in the Senate, hopes 

within the movement were high that the 1980s would finally see Roe overturned.  

 To that end, Jesse Helms’ Human Life Statute and Orrin Hatch’s Human Life 

Federalism Amendment were introduced in the 97th Congress. The two bills represented very 

different strategies approaches to the problem of abortion. The first, predicated on the idea of 

scientific objectivity, attempted to bind Congress to a finding that life began at conception 

with a view to establishing that abortion violated the unborn’s Fourteenth Amendment rights 

to due process. Conversely, Orrin Hatch pursued a more traditionally conservative approach, 

seeking a return to the pre-Roe world and empowering the states with the right to decide for 

themselves on the legality of abortion.  

 Although the efforts of Hatch and Helms have been noted in the historiography of the 

Reagan administration, and in the extensive literature on abortion, there does not yet exist an 

in-depth examination of how the anti-abortion movement reacted to the divergent rights 

claims that the bills were predicated on.56 The contrasting approaches that Helms and Hatch 

took represent the dilemma that the anti-abortion movement faced in the early years of the 
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1980s. Although a part of Reagan’s coalition, so stark had the moral framing of the abortion 

issue become that, in the eyes of the many in the anti-movement, overturning Roe trumped 

the dictates of conservative orthodoxy. Thus, although the right came to power in 1980 

dedicated to overturning the alleged excesses of previous decades, when the legacy of the 

rights revolution offered the anti-abortion movement the power to achieve their goals it 

became the core of their political strategy.  

 Chapter two focuses on a chain of events that began with the birth of a heavily 

disabled child in Bloomington, Indiana in 1982. The infant would come to be known as Baby 

Doe in the ensuing controversy, which was driven by disputes over how best to treat his 

afflictions. On one side were the child’s parents, who, upon medical advice, opted against 

aggressive medical treatment. On the other, the anti-abortion movement saw the actions of 

Baby Doe’s parents and doctors as evidence of Roe’s erosion of the sanctity of life ethic 

within American society, and rallied against what they saw as infanticide. In conjunction with 

allies from the disability rights movement, activists argued that the parents and doctors were 

guilty of discrimination, since their decision not to pursue aggressive medical treatment was a 

direct consequence of the child’s disabilities.  

 Surprisingly, however, the Baby Doe case has seen relatively little historiographical 

attention in stories of the Reagan administration, the culture wars or the anti-abortion 

movement more specifically.57 The few smatterings of attention dedicated to it have tended to 

be by historians of medicine, law and disability rights.58 This oversight is surprising given 

how rich a case study this is, especially for historians interested in the confluence of rights 

and the culture wars in 1980s America.  

This richness reveals itself in events that ensued after Baby Doe’s birth. These 

included the incongruous sight of the anti-abortion movement, a key constituency of the anti-

statist Reagan administration, coming together with new-found disabled allies to apply and 

extend the full protection of the regulatory state to Baby Doe. They focused their efforts on 
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Section 504 of the Rehabilitation Act of 1973, whose regulations prohibited federally funded 

institutions from discriminating on the basis of handicap.59 In conjunction with sympathetic 

figures in the White House such as surgeon general C Everett Koop, the anti-abortion 

movement waged a long fight in the courts to use Section 504 to exert control over the 

actions of the medical profession in the nation’s paediatric wards. The birth of another 

disabled newborn under similar circumstances in 1983, Baby Jane Doe, was to bring a further 

unlikely sight. In an effort to obtain the child’s medical records, Ronald Regan’s Justice 

Department sued Baby Jane’s hospital in order to ascertain whether or not she had been 

discriminated against.   

Conversely, where the Baby Doe cases had seen elements of Reagan’s coalition lobby 

to expand the reach of the regulatory state, chapter three will explore the inverse of this 

process. In 1984, the Supreme Court ruled that Grove City College, a small Christian school 

in Pennsylvania, was bound to comply with the dictates of Title IX of the Education 

Amendments (1972), which forbade institutions that received federal funds from 

discriminating on the basis of gender.60 Despite the fact that Grove City had turned down the 

large amounts of direct federal funding that had been doled out by Washington since World 

War II, the Supreme Court ruled that its admission of students in receipt of federally-

guaranteed loans and grants compelled them to abide by Title IX. However, due to 

ambiguous wording in the statute, the Court was tasked with defining how broad this 

coverage would be. The justices eventually found that that this coverage only applied to the 

financial office of Grove City, rather than the institute as a whole.  

The Supreme Court’s decision threatened the reach of not only Title IX, but several 

other civil rights statutes which also hinged on the receipt of federal funds, including the very 

same regulations that had been used to defend Baby Doe. The left organised in response, 

introducing legislation to Congress which sought to restore broad coverage to Title IX and its 

siblings. The next several years saw prolonged battles over this Civil Rights Restoration Act, 

as conservatives in Congress, supported by grassroots right wing activists and the Reagan 

administration, struggled to defeat the bill. The right made a conscious effort to scupper the 
                                                             
59 The best primer on Section 504 is Richard K Skotch, From good will to civil rights: transforming federal 
disability policy (Philadelphia: Temple University Press, 2001). For more, see Jacqueline Vaughn Switzer, 
Disabled rights: American disability policy and the fight for equality (Washington, DC: Georgetown University 
Press, 2003); Kim E Nielsen, A disability history of the United States (Boston: Beacon Press, 2012), chapter 8;    
60 For more on Title IX, see Deborah L Brake, Getting in the game: Title IX and the women’s sport revolution 
(New York: New York University Press, 2010); Nancy Hogshead-Makar, Andrew Zimbalist (eds.), Equal pay: 
Title IX and social change (Philadelphia: Temple University Press, 2007) 
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bill by staging their fight on the various fronts of the culture wars, claiming that Title IX 

could be used to compel Catholic hospitals or religious schools to provide abortion services 

because of their receipt of federal funds. The use of reproductive rights as a wedge issue 

succeeded in convincing the Conference of Catholic Bishops, usually a reliable ally on 

matters of civil rights, to break with its former allies and oppose the Restoration Act unless it 

was amended with abortion-neutral provisions.61 While this was heavy blow to the feminist 

groups that had pledged to include reproductive rights in the bill, the eventual adoption of an 

abortion-neutral amendment finally enabled the bill to be passed in 1988.  

Education has always been a central issue in the culture wars. Indeed, some, such as 

the historian Adam Laats, have traced hostilities back to the Scopes trial and the debates 

about the teaching of evolution in the 1920s.62 Others have seen the Kanawha County 

textbook controversy in 1974 as one of the first iterations of the curriculum battles that would 

be so frequent and rancorous in subsequent years.63 These skirmishes over education, 

Jonathan Zimmerman argues in his work on the culture wars in America’s public schools, 

illicit such impassioned reactions since they ‘reflect not just differences over specific 

education policies, but different ways of seeing the world’.64 Despite this, however, the story 

of Grove City has been largely overlooked in the literature of both the culture wars and the 

Reagan administration, with only Hugh Davis Graham exploring the case study at length.65 

Most histories of the Reagan administration devote more attention to the White House’s 

abortive attempts to restore the tax-exempt status of the fundamentalist Bob Jones University 

in South Carolina than they do to Grove City and the Civil Rights Restoration Act.66 

                                                             
61 For more on Roman Catholics and abortion, see Robert N Karrer, ‘The National Right to Life Committee: its 
founding, its history, and the emergence of the pro-life movement prior to Roe v. Wade’, The Catholic 
Historical Review, 97, 3 (July 2011), 527-557; R Marie Griffith, ‘Crossing the Catholic divide: gender, sexuality 
and historiography’, in Catholics in the American century: recasting narratives of U.S. history, ed. R Scott 
Appelby, Kathleen Sprows (Ithica: New York University Press, 2012) 81-108; Neil J Young, We gather 
together: the religious right and the problem of interfaith politics (Oxford: Oxford University Press, 2016)  
62 Adam Laats, Fundamentalism and education in the Scopes era: God, Darwin and the roots of America’s 
culture wars (London: Palgrave Macmillan, 2010)   
63 Joe L Kincheloe, Understanding the New Right and its impact on education (Bloomington: Phi Delta Kappa 
Educational Foundation, 1983)  
64 Jonathan Zimmerman, Whose America? Culture wars in the public school (Cambridge: Harvard University 
Press, 2002), 2  
65 Hugh Davis Graham, ‘The storm over Grove City college: civil rights regulation, higher education, and the 
Reagan administration’, History of Education Quarterly, 38, 4 (Winter, 1998), 407-429  
66 The best account of the Bob Jones/IRS controversy is: Aaron Haberman, ‘Into the wilderness: Ronald 
Reagan, Bob Jones University and the political education of the Christian Right’, The Historian, 67, 2 (Summer, 
2005), 234-253. Sean Wilentz’s Age of Reagan, for example, despite describing the Civil Rights Restoration Act 
as ‘the major civil rights imbroglio in Reagan’s second term’, devotes only one page to the topic (184). 
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only in passing: Williams, God’s own party, 238  
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Important as the Bob Jones case was, the battles over Grove City tell us much more about 

how the culture wars in education were shaped by the structure of the regulatory state.   

Finally, chapter four explores the AIDS crisis, with a specific focus on the interplay 

between rights and education. It will predominantly focus of what Virgina Berridge has 

identified as the second key phase in the development of AIDS: the period from roughly 1986 

to 1988, which saw AIDS explode into the public consciousness and receive belated attention 

from the right.67 Since this thesis is concerned with how the right conceived of the nature of 

rights in the 1980s culture wars, this chapter is largely focused on this second period. Though 

AIDS did not go unaddressed by conservatives in the preceding years – Pat Buchanan’s 

infamous column that depicted AIDS as a consequence of the gay community’s ‘war on 

nature’ was penned in the summer of 1983, for example – it was not until the second Reagan 

administration that social conservatives began to grapple with the policy implications of 

tackling the disease at a federal level, intertwined as they were complex issues of rights and 

sexuality.68  

Doing so will fill a gap in the existing historiography of AIDS, which continues to 

elicit surprisingly little attention in political histories of the Reagan administration. As 

Jennifer Brier has noted, Randy Shilts’ And the Band Played On is often cited as the 

definitive work on AIDS in the major political histories of the Reagan presidency, despite the 

fact that it only covers until 1985 and contains none of the rich archival material now 

available in the Reagan library.69 Although Brier’s significant work on AIDS and the Reagan 

administration is highly welcome, and historians of sexuality have done a great deal of work 

on the disease, the issue of how the right understood AIDS in the context of rights remains 

relatively underexplored.70  

                                                             
67 Virginia Berridge, ‘Introduction’, in AIDS and contemporary history (Cambridge: Cambridge University 
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This is a surprising oversight given that, as Virginia Berridge has argued, ‘AIDS itself 

is a study in history’.71 Since historical perceptions of contagions are so ineluctably shaped 

by social, political, religious and moral conceptions, studying disease allows the historian to 

better understand what exactly these conceptions were.72 Given that, this chapter examines 

how the right understood the AIDS crisis: the factors that drove the spread of the disease and 

the proper measures that should be taken to slow it. In doing so, it uncovers a central tension 

of the AIDS crisis that has often been overlooked: the right’s tendency to frame the debate 

about how to best handle the disease as hard-headed pragmatists advocating so-called 

‘traditional’ public health measures, versus gay rights activists and their allies whose 

opposition to these measures on civil rights grounds supposedly amounted to advocacy of a 

right to infect.  

This tension comes to the fore in the twin focus of this chapter. It first explores 

debates around the rights of people with AIDS. Prominent figures on the right such as 

Senator Jesse Helms, as well as more obscure figures such as Representative Bill 

Dannemeyer, advocated strong measures to slow the AIDS crisis, including the closure of 

gay bathhouses, mandatory testing of at-risk populations and, occasionally, the forced 

quarantine of carriers of the disease. The strong opposition that these policies encountered, 

led by AIDS activists and their Congressional allies such as Representative Henry Waxman 

and Senator Ted Kennedy, moved Helms and Dannemeyer to characterise AIDS as the 

nation’s first politically protected disease. Charges that Helms and Dannemeyers’ measures 

violated the regulatory rights of those affected – most pertinently, the same Section 504 

regulations that were at the centre of the Baby Doe controversy - were held up as evidence 

that gay rights activists were prioritising their sexual practices over the public health and 

effectively advocating nothing more than a right to infect. 

The inverse to the right’s approach was somewhat surprisingly exemplified by 

surgeon general Koop, whose actions during the AIDS crisis form the second focus of this 

chapter. Setting aside personal feelings towards homosexuality that derived from his 

conservative Presbyterian beliefs, Koop allied with figures such as Waxman and Kennedy to 
                                                                                                                                                                                             
University Press, 1994); Ulrike Boehmer, The personal and the political: women’s activism in response to 
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advocate an approach to AIDS that emphasised full and frank sex education over repressive 

public health measures. In so doing, Koop succeeded in antagonising Helms, Dannemeyer, 

conservatives in the Reagan administration such as Gary Bauer and education secretary Bill 

Bennett, as well as many of his former allies in the anti-abortion movement. Koop’s 

trajectory from hero of the conservative right to ally of the gay rights movement thus makes 

for a compelling case study of how rights and the regulatory state affected the culture wars of 

the 1980s.  

 

Conclusions 

 

 These four case studies shed a revealing light on the role that rights and the regulatory 

state played in the culture wars of the 1980s. Roy Moore repeatedly made clear in his 

stubborn stand against equal marriage that the establishment of the right to privacy under the 

auspices of the Fourteenth Amendment’s due process clause paved the way for abortion and 

gay marriage. As we shall see, the battles over anti-abortion legislation, the Baby Doe cases, 

the Civil Rights Restoration Act and AIDS make clear how central this right was, an 

understanding which leads us to a greater appreciation of the role that the refiguring of 

federal-state relations in the preceding years played in the conflicts.  

 As we will see in chapter one, the anti-abortion movement’s use of the jurisprudential 

underpinnings of the civil rights movement to pursue the Human Life Statute, and its use of 

the regulatory state to defend Baby Doe in conjunction with their disability rights allies in 

chapter two, show how, when it came to pursuing socially conservative ends, the right had 

few qualms about the expanded power of the federal government. For many of these activists, 

such was the moral clarity of the abortion issue that all other concerns fell by the wayside; 

Orrin Hatch’s traditional conservative remedy was deemed by many as an inadequate 

remedy; similarly, the Baby Doe coalition saw the the regulatory state as an opportunity to 

impose their worldview on the medical profession.   

 However, when these regulations were used by their opponents, the culture warriors 

of the right were suddenly far less enamoured of the rights revolution. The Grove City case 

study, for example, is cast in a particularly revealing light by the Baby Doe cases. Where 

Brown and her coalition allies were keen to use the regulatory state in the form of Section 
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504 for their own ends, when prochoice feminists rallied around the similarly-worded Title 

IX, their claims were painted as a distortion of the noble mantle of civil rights. In this case, 

the regulatory apparatus and the federal financial assistance which underpinned it were 

painted as tools with which big-government liberals could impinge on conservative 

Americans’ first amendment rights. Similar accusations were levelled during the AIDS crisis. 

When AIDS activists pointed to Section 504 as evidence that the so-called ‘traditional public 

health’ measures advocated by the right were in fact a violation of their civil rights, social 

conservatives once again dismissed their arguments as a corruption of the civil rights legacy.  

 Understanding what motivated the differing reactions in the two halves of this thesis 

is key to a greater understanding of how the rights revolution and the culture wars interacted 

during the 1980s. In order to do so, it is helpful to turn our attention back to 1965 and the 

Supreme Court’s decision in Griswold v Connecticut. Following her conviction under a 

Connecticut Comstock law that prohibited the use of drugs and medical instruments to 

prevent conception, local Planned Parenthood representative Estelle Griswold appealed on 

the basis that the law violated her Fourteenth Amendment right to due process. In a decision 

that can be called epochal without risk of exaggeration, the Supreme Court found that the 

Constitution guaranteed a right to privacy and that Connecticut’s law was therefore 

unconstitutional. Although this right was not explicitly laid out in the Constitution, as Justice 

William Douglas wrote in a famous opinion, it was to be found in the ‘penumbras [and] 

emanations’ of other constitutional protections against governmental intrusion.73 Most 

prominent among those was the Fourteenth Amendment’s due process clause.  

 Gary Gerstle has posited Griswold as a central part of the liberal judiciary’s 

successful attempt to bind the states to the requirements of the Bill of Rights during the 

1960s; legal arguments based around substantive due process and the right to privacy were 

successful in striking down a raft of state laws on issues other than contraception, including 

interracial marriage, mandatory school prayer and abortion.74 As David Garrow’s superlative 

Liberty and Sexuality shows, Griswold threw the whole system of state-level regulations of 

personal morality into flux.75   
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 The centrality of the privacy doctrine and its role in the establishment of the 

regulatory state has been largely overlooked in the literature on the culture wars. However, 

the four case studies that comprise this thesis make clear Griswold’s absolute centrality to the 

conflicts. In chapters one and two, we see that anti-abortion activists staged their legislative 

battles on foundations laid by liberal jurisprudence twenty years earlier; similarly, during the 

Baby Doe cases, the movement joined with disability rights movement to fight for the rights 

of disabled newborns using the full powers of the regulatory state that liberalism and the 

rights revolution had established. In both cases, the surprising sight of key elements of 

Reagan’s conservative coalition fighting to utilise, uphold and even expand the liberal legacy 

was motivated by a desire to curtail one of its key tenets: the right to privacy. In these 

instances, the right was willing to validate and use the statutory framework of the rights 

revolution since it offered them mechanisms to obtain their goals in the culture wars. In order 

to restrict abortion, whose legality was predicated on the right to privacy, Roe’s opponents 

sought to apply the Fourteenth Amendment’s right to due process to the foetus; similarly, 

they used Section 504 of the Rehabilitation Act to attack the right to privacy via the proxy of 

the Baby Doe cases in the hopes of restoring the sanctity of life ethic that had been so 

damaged by Roe.  

 However, chapters three and four of this thesis explore the inverse of this process; the 

right rejected the validity of the rights revolution when it was used to defend activities that 

were protected by the right to privacy. During the long debate over Grove City College and 

the Civil Rights Restoration Act, the anti-abortion movement and conservatives more 

generally dismissed the validity of Title IX rights claims levelled by the left as distortions of 

the civil rights movement’s noble aims. Similarly, when AIDS activists and their supporters 

argued that measures such as mandatory blood testing were a violation of their right to 

privacy, the right framed their arguments as tantamount to advocacy of a right to infect and 

dismissed their Section 504 arguments out of hand.  

 As outlined above, recent years have seen a proliferation of literature on the culture 

wars. Although works by James Davison Hunter, Kristin Luker and remain important 

interpretative accounts, subsequent work has done much to further our understanding of the 

culture wars. Of these, Andrew Hartman’s terrific synthesis perhaps chimes most with closely 

with the conclusions found in this thesis. ‘The history of America’, Hartman argues, ‘is 
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largely a history of debates about the idea of America’. 76 In his telling, the 1960s - which 

saw the ‘birth of a new America, a nation more open to new peoples, new ideas, new norms, 

and new, if conflicting, articulations of American itself’- were the crucible of the culture 

wars, a time of ‘genuine transformation [in] American political culture’.77 

It must be acknowledged, however, that Hunter’s culture wars analysis remains a 

helpful interpretative device. In each case study of this thesis, Hunter’s argument that the two 

sides of the culture wars were animated by allegiances to antithetical sources of moral 

authority is borne out. When fighting to overturn Roe through legislation, the anti-abortion 

movement framed their actions as a defence of the unborn’s inviolable right to life; when 

intervening on behalf of the Babies Doe, the movement rejected bioethical trends that seemed 

to place a relative rather than infinite value on human life; when negotiating over the Civil 

Rights Restoration Act, it was behaviour that violated socially conservative norms that 

moved the right to opposition; finally, during the AIDS crisis, the right framed the disease as 

the natural consequence of immoral sexual behaviour.  

As Hartman argues, however, Hunter’s analysis glosses over the fundamental political 

transformation that deprived the right of their ability to prohibit behaviours that violated 

orthodox ethical norms. This thesis largely corroborates Hartman’s finding that both sides’ 

interpretations of this transformation animated the culture wars, but goes a step further in 

focusing on the right to privacy. The loss of the states’ police power under Earl Warren’s 

Supreme Court, to use Gary Gerstle’s terminology, deprived the right of a powerful tool to 

halt the onset of Hartman’s ‘new America’. With the neutering of this power through the 

Warren Court’s focus on the Fourteenth Amendment’s right to due process, and the 

subsequent establishment of the right to privacy, the states’ were no longer able to regulate 

the morality of their citizens and the way was paved to the rights revolution and the 

establishment of the regulatory state. Though the privacy doctrine was not completely 

regnant by the 1980s – the Supreme Court upheld Georgia’s ban on sodomy in Bowers v 

Hardwick (1986), for example – it had, as this thesis makes clear, become a central and 

divisive factor in the culture wars. It seems, therefore, that the reordering of state-federal 

relations that had taken place in the 1960s shaped in fundamental ways the political terrain on 

which the right fought the culture wars of the 1980. Come the twenty-first century, as Roy 
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Moore’s doomed fight against equal marriage makes clear, the tremors of these seismic 

changes continue to be felt.  

 

A short note on terminology and categorisation  

  

Although there was often significant overlap between the anti-abortion movement and 

the Christian Right, the two are not interchangeable. An opposition to Roe did become an 

important element of the Christian Right from the late-1970s onwards, but many of the older 

organisations such as the National Right to Life Committee were wary of becoming too 

closely associated with figures such as Jerry Falwell for fear of narrowing their public appeal. 

For these organisations, abortion was the sine qua non of the culture wars; hence, ‘anti-

abortion movement’ will be used when discussing the events in chapters one and two, defined 

as they were by the abortion issue. However, for Falwell and other more New-Right 

orientated groups such as the Moral Majority, Phyllis Schlafly’s Eagle Forum and Beverley 

LaHaye’s Concerned Women for America, abortion was but one – albeit important – part of 

America’s moral decline, which included, for the purposes of chapters three and four, the 

independence of Christian schools and gay rights. For these groups and figures, the term 

‘social conservative’ or ‘pro-family’ more accurately encapsulates their worldview, and so 

will be frequently used when discussing their involvement in the Grove City case and the 

AIDS crisis.  
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Chapter one 

Foetal rights versus states' rights: pursuing anti-abortion goals in the 97th Congress, 1981-

1982 

 

In October of 1982, Missouri Senator Thomas Eagleton addressed the Archdiocesan Pro-Life 

Convention in St Louis. Although a Democrat who had been George McGovern’s running mate in 

1972, Eagleton was a Catholic and strong opponent of abortion. His speech reflected on the 97th 

Congress that was about to come to a close. 'Expectations', Eagleton told the crowd, 'were 

exceedingly high as the 97th Congress commenced its work...The November 1980 elections brought 

in a pro-life president of the United States and a large array of pro-life senators and congressmen. 

Yet, as the 97th Congress comes to an end, we find that we have not even achieved a roll call vote in 

either the Senate or House'. This chapter sets out to answer to the same question that Eagleton then 

asked of his audience: 'how did a congressional session of which so much was expected produce so 

little?'.1 Many of these expectations were pinned to two particular pieces of anti-abortion 

legislation: the Human Life Statute and the Human Life Federalism Amendment, championed by 

Senators Jesse Helms (R-NC) and Orrin Hatch (R-UT) respectively. Both were prototypical New 

Right politicians, whose positions on other social issues reflected the rightward shift in anti-

abortion politics since the engagement of Protestant evangelicals and fundamentalists in the late 

1970s.2 However, the different approaches the two took to overturning Roe v Wade (1973) exposed 

and exacerbated fundamental divisions at the heart of the movement. Ronald Reagan and his 

administration soon found themselves caught up in these squabbles. Having run on a platform 

unprecedented in its explicit support for the anti-abortion cause, the White House faced heavy 

criticism from the very activists that this platform energised because of its reluctance to mediate in 

                                                
1 Press release, ‘News from Senator Tom Eagleton – Review of Pro-Life Developments in the 97th Congress’, October 
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religious right in America (New York: Broadway Books, 1996); Kenneth J Heineman, God is a conservative: 
religion, politics and morality in Christian America (New York: New York University Press, 1998); Ruth Murray 
Brown, For a “Christian America”: A history of the religious right (Amherst: Prometheus Books, 2002). Sara 
Diamond’s earlier work remains useful to this day: Sara Diamond, Not by politics alone: the enduring influence of 
the Christian Right (New York: Guilford Press, 1998); Sara Diamond, Roads to dominion: right-wing movements 
and political power in the United States (New York: Guilford Press, 1995). Political scientists have also covered the 
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Clyde Wilcox, Onward Christian soldiers? The Religious Right in American politics (Boulder: Westview Press, 
1996) 



30 
 
these disputes. 

 The Human Life Statute and the Human Life Federalism Amendment took radically 

different approaches to the question of outlawing abortion. Both styled themselves in such a way as 

to broaden the appeal of the anti-abortion message and thus improve their prospects for passage. 

But the two approaches represented fundamentally different anti-abortion schools of thought. The 

Human Life Statute attempted to bind Congress to a finding that life begins from the moment of 

conception, with the ultimate aim of applying the Fourteenth Amendment's protection to foetuses 

and thus overturning Roe.  Helms therefore used secular, scientific claims that were designed to 

uphold the movement's long-standing arguments concerning foetal personhood, in the process 

transcending the religious origins of the movement and wresting the mantle of scientific authority 

from the pro-choice side.3 By contrast, Orrin Hatch attempted to overturn Roe by returning the 

power to rule on abortion to the several states. In doing so, he drew on a resurgent small-

government conservatism that had propelled Ronald Reagan and right of the Republican party to 

power. This states’-rights tactic was firmly in line with the conservative ideology of the time, which 

had made political hay by criticising statist liberalism and pledging to roll back the size of the 

federal government   

 As outlined in the introduction, the historiography on American conservatism has moved 

beyond initial portraits of the 1980s as an era defined solely by the conservatism of Ronald Reagan. 

So too has the literature on the culture wars evolved and begun to examine the fundamentally 

political nature of its conflicts. An examination of the Helms and Hatch bills in the 97th Congress 

continues these processes. Although other anti-abortion legislation was introduced, the Human Life 

Statute and the Human Life Federalism Amendment engendered by far the most commentary and 

discord and saw the most resources dedicated to their passage. By examining the trajectory of these 

two bills and the divisions within the anti-abortion movement that arose during this process, Kim 

Phillips-Fein’s argument that the 1980’s was a ‘moment of sustained conflict’ between various 

factions in the Reagan coalition can be explored in depth.4 Furthermore, doing so addresses Julian 

Zelizer’s call for historians to truly understand how Reagan's coalition coped with the actualities of 

political power by paying more attention how conservatism and liberalism evolved in dialectical 

                                                
3  For the growth of scientific and medical authority in American society, see Paul Starr, The social transformation of 

American medicine (New York: Basic Books, 1982); Charles E Rosenberg, No other gods: on science and American 
social thought (Baltimore: Johns Hopkins University Press, 1997), Second edition.  
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fashion from the 1970s onwards.5 

Following their electoral success in 1980, many in the anti-abortion movement viewed the 

new political landscape as one created in their own image. However, the alternative approaches of 

Hatch and Helms soon gave rise to the 'sustained conflicts' identified by Phillips-Fein. Although she 

posits these conflicts as primarily occurring between various conservative factions, in this case the 

divisions took place within the anti-abortion faction, and were, in part, a result of the liberal legacy 

that Zelizer calls on historians to explore.  

The differences exposed by Hatch and Helms – which saw New Right-oriented groups 

pursue anti-abortion goals through the use of the rhetorical and jurisprudential legacy of the civil 

rights movement, whilst the anti-abortion arm of the Catholic church bishops threw their weight 

behind a bill predicated on the conservative credo of states' rights – were fundamentally political in 

nature. To the former, the foundations that the civil rights movement had laid during liberalism’s 

heyday offered a way of establishing in law their guiding ideology of fetal personhood and 

undermining the privacy right that had enabled Roe v Wade. Seduced by this opportunity, a central 

part of Reagan’s conservative coalition rejected the idea of states’ rights as a fundamentally 

inadequate remedy for the horrors of legalised abortion.  

 

The anti-abortion movement and the 97th Congress  

 

 On January 22 1973, the Supreme Court found in Roe v Wade that the Fourteenth 

Amendment's right to due process, and the privacy right inherent within, entitled women to procure 

legal abortions. Outrage at the decision galvanised an anti-abortion movement that had already been 

fighting against the procedure’s legalisation at state level for several years.6 The movement was 

predominantly religious in tone and, in time, grew close to the re-emerging conservative movement 

championed by Ronald Reagan. Initially, however, Roman Catholics were at the forefront of the 

early criticism of Roe, guided as they were by Pope Paul VI's 1968 encyclical, Humanae Vitae, 

which reiterated the church's long-held opposition to both abortion and birth control as an affront to 
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God's role as the designer of all life.7 The National Right to Life Committee (formed in close 

conjunction with American bishops, hereafter ‘NRLC’), quickly became the nation's most high 

profile organisation to oppose Roe. However, the electoral potential of such an emotive issue had 

not gone unnoticed by the right. Young conservative activists known as the New Right identified 

social issues such as abortion as a means of bringing socially conservative evangelicals and 

fundamentalists into the Republican fold. In conjunction with Protestant leaders such as Jerry 

Falwell, they deployed rhetoric rich with a dichotomous moralism that, as one activist explained, 

sought to 'frame [issues] in such a way that there is no mistaking who is on the right side and who is 

on the wrong side'.8  In the case of abortion, this involved shifting the debate away from the feminist 

terrain of bodily autonomy and the right to choose and onto the foetus itself. Asserting its humanity 

from the moment of conception, and in the process drawing on the many scriptural injunctions 

regarding God's role in creating life, meant that the movement could powerfully frame the issue as 

the state-sanctioned murder of innocent babies in defiance of Biblical law.9  

 This idea of fetal personhood is of critical importance to the anti-abortion movement. As 

James Bopp Jr of the NRLC has written, the 'entire ethical and legal reality of abortion pivots on 

whether the unborn is a live human being'.10 The role of foetal personhood is multi-faceted. Its first 

function is rhetorical, because constructing the foetus as a person provides the movement with a 

rejoinder to pro-choice accusations that they were more concerned with limiting women's sexual 

autonomy than protecting the rights of foetuseses. It also allows the movement to subvert the 

medicalisation of the procedure and move the debate away from the feminist terrain of women's 

sexual health and into a contest between the rights of the unborn and the rights of the mother. 

Finally, it paints the movement with a sheen of progressive historicity. Foetal personhood allows 

them to argue that, rather than being another facet of the conservative backlash against shifting 

sexual norms, they were instead the true inheritors of those Americans who had previously crusaded 

to uphold the rights of the oppressed. Consequently, the movement frequently compared itself to 
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both the abolitionist and civil rights movements, arguing that Roe v Wade was morally equivalent to 

the infamous Dred Scott decision, and that activists who chained themselves to the doors at abortion 

clinics were continuing Martin Luther King's tradition of morally courageous civil disobedience.11 

These radical activists, who rose to prominence during the campaigns of Operation Rescue in the 

late 1980s and early 1990s, also continued the long rhetorical tradition of comparing abortion to the 

Holocaust, and claimed to be acting in a manner that was morally consistent with those who had 

resisted the Third Reich’s efforts to dehumanise Jews in the same way that Roe had dehumanised 

the unborn.12 

 The second function of the personhood critique is political; it is an idea that has provided the 

foundation for the movement's primary political goal since its earliest days. By constructing the 

foetus as a person yet to be born, the movement argues that the unborn are entitled to the same 

constitutional rights as the born. It is most frequently argued that by depriving the foetus of its 

constitutional right to life, Roe v Wade contravened the Fourteenth Amendment’s due process and 

equal protection clauses. The movement's mainstream standard-bearer, the NRLC, has therefore 

endorsed a Human Life Amendment to the Constitution as its primary goal since 1973. Indeed, 

whole organisations have been dedicated passage of such an amendment, such as the Life 

Amendment Political Action Committee.  

The Supreme Court’s 1973 decision forced the anti-abortion movement to move from a 

strategy of state-wide opposition to the gradual liberalisation of abortion to one in which the fight 

was fought at the federal level. Immediately, focus shifted from regional organising to securing the 

passage of a Human Life Amendment that would overturn the Supreme Court’s decision as quickly 

as possible. Just eight days after Roe, Maryland Representative Lawrence J Hogan introduced a 

constitutional amendment declaring that the foetus was in fact in a person, and thus entitled to the 

full protection of the Fourteenth Amendment. He was joined the next day by James Buckley, 

brother of William F, who introduced a companion measure in the Senate. Hearings on the 

amendments commenced shortly afterwards, and saw the cardinals of Boston, Chicago, Los 

Angeles and Philadelphia all testify in support. This was the first time in American history that such 

high-ranking church officials had testified before Congress.13 However, the cardinals lent their 

authority in vain; after more than two years spent languishing in a Senate subcommittee, the first 
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iterations of the longed-for Human Life Amendment were rejected. By 1976, cracks were beginning 

to show in the movement’s unified front. Whilst moderates such as the Catholic theologian John T 

Noonan favoured a bill that would return the power to rule on abortion to the states, New Right-

orientated politicians such as Jesse Helms focused more on legislating the idea of foetal 

personhood. Though the 1970s therefore saw the movement’s approach to the issue become 

multifaceted, the tactics were all bound by the idea that the mother's right to privacy does not trump 

the foetus’ right to life. However, prior to the 97th Congress, despite many different iterations and 

sponsors, not one Human Life Amendment had made it out of a Congressional committee.14  

Though the failure to pass an anti-abortion amendment in the immediate wake of Roe chafed 

at the movement, this not to say the first few, post-Roe years, were entirely desolate: the movement 

grew in strength and breadth, with congressional champions such as Henry Hyde, Jesse Helms and 

Orrin Hatch and new recruits from the ranks of fundamentalist and evangelical Protestants united in 

opposition to legalised abortion. Significant victories were secured: the Hyde Amendment, for 

example had reduced the incidence of federally-funded abortions by ninety-nine percent since its 

passage; and the annual Right to Life March was able to attract up to 60,000 anti-abortion protesters 

to the capital.15  

 By 1980, however, the political winds seemed to have shifted to fill the movement’s sails. 

Despite Richard Nixon's lip-service to the cause, the anti-abortion movement saw Ronald Reagan as 

the movement's first true presidential champion, despite his signing of a therapeutic abortion law 

when governor of California.16 Having run on a Republican platform that promised to pursue the 

passage of a constitutional amendment outlawing abortion, he won praise for having the 'right 

instincts' on the abortion issue.17 Once elected, Reagan reinforced this perception by filling his 

administration with critics of Roe in prominent and pertinent positions, including Richard 

Schweiker (whom he had also picked as his running mate in his unsuccessful run against Gerald 

Ford in 1976) as the head of the Department of Health and Human Services and C Everett Koop as 

surgeon general. The GOP's 1980 congressional success, which had seen the Republicans gain a 

majority in the Senate for the first time since the Eisenhower era, raised hopes even further. With 
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control of the Senate came prized chairmanships of important and powerful committees: South 

Carolina's Strom Thurmond, a friend of the movement, now reigned over the Senate's Judiciary 

Committee instead of the pro-choice Ted Kennedy; and Orrin Hatch of Utah, one of the New 

Right's Young Turks, chaired its subcommittee on the Constitution, replacing the liberal Birch Bayh. 

With the Republican platform having also pledged to appoint pro-life judges, the movement 

appeared likely to receive a sympathetic hearing in all three branches of government.18  

 A sense of satisfaction and vindication thus coursed through the anti-abortion movement, 

which read the results of the election as proof that 'it's good to be pro-life, bad to be pro-abortion'.19  

Jubilant headlines celebrated the seemingly successful alliance with the New Right, and proclaimed 

'pro-life is a political force to be reckoned with!'.20 Post-election analyses credited Reagan's election 

and the Republicans' capture of the Senate to its strong stance on social issues, abortion foremost 

amongst them. According to Paul Weyrich, the New Right organiser who had helped Jerry Falwell 

politicise conservative Protestants in the late 1970s, these had proven to be the 'Achilles heel of the 

northern liberal Democrats'.21 Weyrich argued that by forcing votes on anti-abortion bills in the 

years immediately following Roe – even if they were doomed to failure by previously pro-choice 

Congresses - figures such as Jesse Helms had laid the groundwork for the successes of 1980 by 

enabling the effective targeting of politicians with the most egregious pro-choice records.22 With 

this groundwork having been laid, the Christian Voice for Moral Government was able to claim that 

the social issues defeated Carter and swung 22 of the 36 congressional races towards socially 

conservative candidates.23 In short, social issues were believed to have 'turned the evangelical vote 

for Reagan'.24  

 The anti-abortion movement was confident that the political rewards for their role in 

building this foundation were within reach. Not only had they helped to elect Reagan as the most  

forthright anti-abortion president to date, but they had also helped to constitute a Congress more 
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sympathetic to the pro-life cause, with up to twelve more senators and as many as twenty-five more 

representatives now likely to support a Human Life Amendment.25 Thus, as the Christian Action 

Council's newsletter proudly announced in February 1981, 'for the first time in this long battle, the 

pro-life movement is in the position to launch a major legislative initiative'.26 In the post-election 

glow, the Council's boast - 'we've got clout' – was the prevailing wisdom.27 Tremors of excitement 

also ran through the anti-abortion veterans at the United States Catholic Conference (USCC), 

although their confidence was leavened with a dash of hard-earned caution. In a memo soon after 

Reagan’s inauguration, Edward M Bryce, director of the USCC’s office of pro-life activities, wrote 

to his fellow Catholic activists, describing ‘significant shifts in the Congress and in the 

Administration on the matter of protecting unborn human life, [which] have made it possible to 

begin to think in terms of obtaining real votes on the amendment question itself’.28 

 Given the fervent rhetoric that had been used to politicise the issue since 1973, in which 

abortion became the 'most compelling moral issue of our time', many activists demanded that the 

defeat of Roe should be top priority for the incoming administration: 'the killing of unborn babies 

must be stopped first'.29 Thoughts therefore naturally turned to the much-longed-for Human Life 

Amendment. Some described a feeling of 'euphoria' within the movement over the prospects for its 

passage, whilst Jack Willke of the NRLC described the fight against Roe as 'the biggest ballgame in 

town'.30  

 Conversely, Reagan's victory and the GOP's surge to a majority in the Senate engendered a 

sense of anxiety and fear in pro-choice ranks. They were an unwelcome rejoinder to those who had 

accused the National Organisation for Women (NOW) and the National Abortion Rights Action 

League (NARAL) of crying wolf during the elections, proof that, in the words of Faye Wattleton of 

Planned Parenthood, 'the wolf has his head inside the door'.31 Karen Mulhauser, executive director 

of NARAL, described a political landscape reshaped by a conservative 'landslide' driven by the 
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'fanatic zeal [of] self-righteous anti-abortion forces'.32 Fundraising letters from NOW spoke darkly 

of the 'real and imminent threat' that the Reagan revolution posed for reproductive rights, predicting 

that 'abortion will soon be outlawed unless you and I act'.33 The enthusiasm coursing through the 

anti-abortion movement over the prospect of the passage of a HLA was mirrored by a sense of 

foreboding within their pro-choice counterparts. Perhaps scarred by their setbacks in the struggle 

over the Equal Rights Amendment, NARAL predicted an 'excellent chance' that a Human Life 

Amendment would pass and immediately began to solicit donations so that it could organise against 

probable ratification at the state level.34 The pro-choice movement’s allies were similarly prepared 

to fight; California Democrat Don Edwards predicted nothing but 'fire, controversy and animosity' 

in the coming years.35 The pro-choice movement braced itself for 'the political battle of the 80's'.36  

 Despite the gloomy analyses of the pro-choice movement and the heady optimism of some 

of their opponents, some of the more seasoned anti-abortion voices counselled caution. To that 

point, no Human Life Amendment had ever before made it out of a congressional committee. 

Whilst maintaining that the time was ripe for major pro-life legislation, at the same time the 

Christian Action Council acknowledged that there was 'universal agreement' amongst the 

movement's leaders that they lacked the votes for a full amendment.37 Similarly, Jack Willke was 

confident only in a bare pro-life majority in the Senate, not the two-thirds that would be required to 

pass a constitutional amendment. Many of these activists had been involved in the victorious battle 

against the Equal Rights Amendment, and its ongoing death throes served as a reminder of the 

difficulties inherent in amending the constitution. Thus, alongside the euphoric post-election chorus 

was a note of caution - 'don't push too fast'.38  

 

The Human Life Statute and the Human Life Federalism Amendment  

 

 With the expectations of their anti-abortion supporters cautiously raised, and with a political 

context that promised support from the highest levels of the federal government, Senators Jesse 

Helms and Orrin Hatch set about their work. Elected to the Senate a year before the Supreme Court 
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decided Roe v Wade, Jesse Helms had cut his social conservative teeth in the fight against abortion. 

He had unsuccessfully championed several anti-abortion bills during the 1970s and quickly become 

one of the movement's foremost congressional champions, often combining his pro-life efforts with 

archetypal New Right concerns such as school prayer and busing. His championing of the Human 

Life Statute continued this tradition. This was not a constitutional amendment as such, rather a 

congressional finding (requiring only a bare majority to pass) that human life began from 

conception. 

 The Human Life Statute that he would come to sponsor, however, was initially the 

brainchild of a young conservative attorney named Stephen Galebach. A graduate of Harvard Law 

School, former editor of the Harvard Law Review, and a clerk for the DC Circuit Court of Appeals, 

Galebach was well aware of the 'extraordinary consensus' required for the passage of a full Human 

Life Amendment.39 He proposed instead an interim measure, moderate enough to pass Congress 

with a simple majority yet of sufficient fidelity to anti-abortion ideology so as to appeal to a 

grassroots movement which proudly marched under the banner, 'No Exceptions, No 

Compromise!'.40  

The result was the Human Life Statute. Instead of seeking to amend the constitution, this 

statute bound Congress to a finding on the 'first question' of the abortion debate – when does human 

life begin?41 Galebach argued that the Supreme Court had neglected to answer this when 

overturning Texas' abortion restrictions in Roe v Wade. State attorneys had argued that these 

restrictions were constitutional because human life began from the moment of conception, therefore 

compelling the state to protect unborn life and litigate against its termination under the equal 

protection clause of the Fourteenth Amendment. However, the justices had noted the 'wide 

divergence of thinking' on the question of foetal personhood, and so concluded that 'when those 

trained in the respective disciplines of medicine, philosophy, and theology are unable to arrive at 

any consensus, the judiciary, at this point in the development of man's knowledge, is not in a 

position to speculate as to the answer'.42 Lacking a solid grounding for its Fourteenth Amendment 

foetal personhood defence, Texas' abortion laws were thus found to have no basis in the 

Constitution and were struck down. In their place was erected a right to legal abortion on the 

grounds that Texas’ law deprived women seeking abortions of their constitutional right to privacy, a 
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right first expounded in the Griswold v Connecticut ruling (1965) which overturned Connecticut's 

anti-contraceptive Comstock laws.  

 Galebach identified a modicum of hope in this ruling. Whilst arguing that no consensus 

existed on the beginning of human life 'at this point in the development of man's knowledge', the 

Court had conceded that advances in medical and scientific knowledge would wholly undermine the 

pro-choice argument: 'if the suggestion of personhood is established, the appellant’s case...collapses, 

for the foetus' right to life would then be guaranteed specifically by the [Fourteenth] Amendment'.43 

The justices had made clear that they felt it was beyond the remit of the court to decide on such a 

fundamental question. 'But', Galebach argued, 'this does not end the matter...If the question of when 

life begins can be addressed by Congress, and if Congress has a legitimate role in enforcing the 

Fourteenth Amendment's protection of life, then Congress can resolve the fundamental issue from 

which the Supreme Court abstained in Roe v. Wade'.44 The Court had already recognised in 1980 

Congress' legitimate interest in protecting potential life (Harris v McRae). Galebach found further 

grounding for this role in section five of the Fourteenth Amendment, which explicitly granted 

enforcement powers to Congress.45 He argued that there was historical precedent for Congress using 

these powers to interpret the Amendment in ways at odds with the Supreme Court: the Voting 

Rights Act of 1965 had been passed by Congress to overturn the Court's decision in Lassiter v. 

Northampton County Board of Election (1959), which found that literacy tests did not violate the 

equal protection clause. Congress' authority to interpret the provisions of the amendment was 

further bolstered by Katzenbach v Morgan (1966). The subsequent interplay between the Court and 

Congress over the implementation of civil rights laws proved to Galebach that the latter was entitled 

to include 'unborn children' under the protection of the Fourteenth Amendment.46 Doing so, he 

argued, would force the courts to face the 'real constitutional issue' at hand: the clash between the 

woman's right to privacy and the foetus' right to life. Galebach argued that the Court had essentially 

dodged this issue in 1973 when it had refused to rule on the question of life's beginnings. A Human 

Life Statute that bound Congress to a finding that life begin from conception would therefore arm 

any state that passed a restrictive abortion law with a way to block this tactic, and ensure that, in 

Galebach’s words, 'the basic choice is squarely presented'.47 

 An alternative proposal was presented by Helms' fellow Republican, Orrin Hatch of Utah. A 
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Mormon, Hatch was elected in 1976 following his defeat of the Democratic incumbent Frank Moss. 

Following the Republican capture of the Senate, he became the chair of the Judiciary Committee's 

powerful Subcommittee on the Constitution. Hatch swiftly cultivated a reputation as one the 

Senate's most conservative voices. He was popular amongst pro-business segments of the party 

following his successful filibuster of a labour bill in 1978, but had made sure to burnish his social 

conservative credentials at the same time with a number of abortion related initiatives. This moved 

the New Right organiser Paul Weyrich to draw favourable comparisons with the similarly pro-

business Kansas senator, Bob Dole: '[Hatch] made the social issues enough an issue within the GOP 

to defeat all those liberal Democrats [in 1980] – a course of action Dole has resisted for years'. 

Hatch's efforts to force roll call votes, Weyrich argued, enabled the New Right 'to pin the pro-

abortion, pro-busing, pro-pornography...label on those senators who otherwise would have gotten 

away with those views for years and years to come'.48 

 Hatch's bill was a much simpler remedy to the problem of Roe. It read simply, ‘A right to 

abortion is not secured by this Constitution. The Congress and the several states have the concurrent 

power to restrict and prohibit abortions. Provided, that a law of a State which is more restrictive 

than a law of Congress shall govern’.49 Its aim was threefold: to overturn the constitutional right to 

abortion established in Roe v Wade; grant Congress and the states the power to restrict or prohibit 

the practice of abortion; and to establish a federal minimum standard for abortion restrictions that 

any subsequent legislation would have to adhere to. As a constitutional amendment, Hatch's bill 

faced a much higher hurdle for passage than did Helms' – a two-thirds vote in the Senate and the 

House, followed by subsequent ratification by thirty eight of the fifty states. This federalist 

approach drew on the same wave of anti-statist sentiment that Ronald Reagan and the Republican 

party had ridden to recent success, and mirrored the legislative approach used to address other New 

Right concerns such as busing. Although the federalism approach had been deployed against 

legalised abortion before, it had fallen somewhat out of favour and no bills of this type had been 

introduced in the 96th Congress.50   

 The first aim of Hatch – to overturn the Supreme Court’s decision in Roe v Wade – was 

intended to make explicit that the constitution contained no protection for legalised abortion. It 

would, in the words of the NRLC's general counsel James Bopp, 'disestablish the woman's 
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constitutional right to decide whether or not to terminate her pregnancy'.51 In this respect, it was 

similar to the ultimate goals of the Human Life Statute. As Bopp explained: '[it] would fully negate 

the supremacy of the mother in a conflict of rights between mother and unborn child'.52 However, 

rather than pitting one right against the other and putting the choice to the court, it would instead 

have Congress void one right entirely. It deliberately empowered both Congress and the states with 

absolute plenary power over abortion. This would allow anti-abortion lawyers to argue that states' 

such as California and Massachusetts, which had located a right to privacy (and therefore to 

abortion) in their state constitution, were contravening the federal constitution. Finally, Hatch 

sought to establish a minimum federal standard on abortion restriction which would supersede any 

more permissive abortion laws at the state level, inserting a stipulation intended to ensure that the 

Constitution's supremacy clause would not invalidate state laws that happened to be more restrictive 

than the minimum standard stipulated by Congress.  

   

Divergent approaches  

 

 Although both Hatch and Helms were staunch conservatives, the two therefore approached 

the issue of abortion in fundamentally different ways. These divergent approaches conditioned the 

reception that they received from grassroots activists. Orrin Hatch's Human Life Federalism 

Amendment drew its inspiration from the dominant ideology of the Republican party at the time: 

conservative anti-statism. On the other hand, despite being championed by one of the foremost 

conservative voices in Congress, the Human Life Statute drew on secular, scientific authority to 

transcend the movement's public image of conservative religiosity. As the true-believers in Reagan's 

conservative revolution, one might therefore expect that the more hard-line elements of the 

conservative movement to be most supportive of Hatch's more conservative legislation. However, 

this was not the case; Hatch's attempts to remedy the ills of legalised abortion by empowering the 

several states were unacceptable to anti-abortion groups associated with the New Right because it 

did not address the movement's guiding ideological light: foetal personhood. The Human Life 

Statute, on the other hand, was embraced by many of the same elements because it was it was 

dedicated to giving congressional imprimatur to this idea. Conversely, those most sceptical of 

Reagan, such as the grizzled anti-abortion veterans at the USCC who would repeatedly clash with 
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other elements of the administration’s agenda, embraced a proposal that was based on that most 

conservative of notions: states’ rights.   

 Where Galebach had only briefly alluded to the possibility of Congress utilising scientific 

expertise to make a finding that human life began from conception, Helms' bill, introduced to the 

Senate on January 19 1981, was based entirely around an appeal to this source of secular 

authority.53 This is a somewhat surprising approach given that the movement's ranks were now 

well-stocked with Protestant fundamentalists and evangelicals, who had not had an easy 

relationship with science since the Scopes trial.54 However, in invoking scientific authority, Helms 

was merely hitching the anti-abortion cause to the prevailing mood of the time. Sara Dubow, in her 

history of foetus in American society, has illustrated how advances in scientific and medical 

knowledge have driven changes in the legal status and public understanding of the foetus, and in 

particular to the prevalence of maternal-foetal legal conflicts that had come to characterise much of 

the debate around abortion by the early 1980s.55 The foetus became a symbolic battelground over 

which societal conflicts could be played out. For example, the concept of fetal rights grew directly 

from the advent of fetology as a medical profession. This concept ran contrary to the arguments of 

feminist women's health advocates, who claimed that the medicalisation of pregnancy was another 

way of assering patriarchal control over women's bodies. In these debates, the medical profession 

hoped to ‘own’ the issue by constructing it within a scientific framework in which their professional 

expertise could be authoritatively asserted. Helms attempted a similar tactic. Invoking scientific 

authority was a way for him and his supporters to construct the foetus as a distinct biological entity, 

and to ground their side of the foetal-maternal debate on the solid foundation of secular science. In 

doing so they hoped not only to burnish their foetal personhood argument with the particular cachet 

of scientific and medical authority, but also to defuse allegations that their real concern was the 

reestablishment of religiously motivated gender roles.   

 The Human Life Statute drew on almost forty years of jurisprudence that had established the 

maternal-foetal conflict and laid the groundwork for the abortion debate. In the nineteenth century, 

at a time when abortion was still legal, tort law had viewed the foetus and the mother as one entity 

(Dietrich v Northampton, 1884). This was reflected in the widespread public belief that human life 

did not begin until quickening, which anti-abortion elements in the medical profession recognised 
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as the biggest hurdle in their campaign to prohibit the practice. Led by Dr Horatio Robinson of the 

American Medical Association's Committee on Criminal Abortion, these activists sought to prise 

apart this singular conception of pregnancy and establish the foetus as an independent subject. They 

based their campaign around the idea that life began at conception, and by the turn of the twentieth 

century had seen this reflected in both medical textbooks and the law, as abortion was made a crime 

in every state.56 It was not until Bonbrest v Kotz (1946) that the maternal-foetal dichotomy was 

reflected in court law, however. This ruling saw new medical and scientific knowledge used to 

overturn the precedent of Dietrich v Northampton, which had found that the foetus was not a 

biologically separate entity to its mother, and therefore that it was not, legally-speaking, a person. 

The idea of foetal independence was further perpetuated by foetal depictions in popular culture. 

Preserved foetuses were a popular part of interwar-period touring exhibitions, but soon 

technological advances enabled Life magazine to publish in 1965 the first image of a living fetus 

inside the womb.57 These advances shifted the public understanding of the foetus from that of a 

medical curiosity to one of a developing and independent lifeform, but have been criticised by 

feminists for depicting the foetus in a vacuum that obscured the essential role that the woman's 

body played in the process.58  The idea of foetal independence had taken a firm hold by the 1970s, 

as foetal protection laws barred women from thousands of ‘hazardous’ occupations to safeguard 

foetal health and prenatal tort laws saw women charged with foetal neglect.59  

 Helms was not the first to take note of science's latent pro-life potential. Despite their 

Catholicism, the source of authority to which John and Barbara Willke first turned when answering 

the question of when human life begins was not Humanae Vitae, but the First International 

Conference on Abortion in 1967. The Willkes were influential members of the NRLC (Jack would 

later lead the organisation) who together wrote the tremendously influential Handbook on Abortion, 

which had sold over a million copies by 1985.60 Their treatise identified the real issue at the heart of 

the abortion debate as the question 'Is this human life?'. Such was its centrality, they wrote, that 'in a 

sense...nothing else really matters'.61 The Willkes argued that the qualifications of the medical 

professionals who had gathered to discuss this question at the conference – whilst noting pointedly 

that only twenty percent of them were Catholics - and the near unanimity of their answers meant 
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that 'from a scientific standpoint, [the abortion debate] must proceed on the assumption that this is 

human life'.62 They spoke of the broad 'spectrum of knowledge' that scientific advances had 

imparted regarding fertilisation and foetal development, referenced the Journal of the American 

Medical Association, and quoted the words of Dr William Liley, the 'Father of Fetology'.63 Chapters 

discussing the beginning of life were replete with references to ovums, zygotes, chromosomes and 

blastocysts.64 This deference to secular authority seems surprising given that at the time the 

movement was dominated by Roman Catholics and was heavily bankrolled by the Catholic church. 

However, an interview with Jack Willke in the anti-abortion magazine Lifecycle helps to illuminate 

this seemingly incongruous pairing. He wrote of science, 'this is a field where there is no 

controversy, no disagreement. There is only one set of facts'.65 He continued: 'the above [the belief 

that human life begins from conception] is not a religious belief. The above is not a philosophic 

theory. The above is not debatable, not questioned, it is a universally accepted scientific fact'.66  

 Consequently, the hearings for the Human Life Statute, chaired by Republican Senator John 

East of North Carolina, were dominated by lengthy scientific discourses on the question of when 

human life begins. The pairing of science and medical expertise to anti-abortion ends led to debates 

in which the limits of scientific authority and its applicability to the abortion debate were front and 

centre. The first round of hearings was reserved exclusively for eminent doctors and scientists from 

bastions of secular authority, including the chairs of medical genetics departments at the Harvard 

University Medical School, Yale, and the Mayo Clinic in Minnesota. Hymie Gordon of the Mayo 

Clinic, citing the 'criteria of modern molecular biology', argued that 'all life, including human life, 

begins at the moment of conception'.67 His testimony was echoed by Jerome Legeune of Rene 

Descartes University in Paris and Micheline Matthew-Roth of Harvard, who told East that they 

were citing facts that could be found in any university curricula around the world.68 Paediatrician 

Alfred Giovanni concurred, saying that he had learnt that life begins at conception 'since my earliest 

medical education', and that he knew of ‘no new biologic evidence which would alter these 

realisations'.69 Whilst these witnesses testified that scientific authority extended to cover this 

fundamental issue, Leon Rosenberg of Yale was a lone dissenting voice. He claimed that he knew of 

no scientific evidence that 'bears on the question of when ‘actual human life exists'. He further 
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argued that science had no place in answering questions of this nature. Instead, Rosenberg exhorted 

the assembled senators to 'go ask your minister, your priest, your rabbi…because it is in their 

domain that this matter resides'.70 Pro-choice activists such as the Interfaith Religious Coalition for 

Abortion Rights criticised the hearings along similar lines, arguing that citing merely scientific 

evidence 'implies that a person is fundamentally biological in nature'.71 

 The reaction to Senator East's hearings saw these divisions further perpetuated in public 

debates, as both sides vied to interpret the proper limits of scientific authority in accordance with 

their views on the Human Life Statute. Several high-profile institutions and individuals from the 

scientific and medical establishments spoke out in support of Rosenberg's testimony. The National 

Academy of Sciences, established by President Lincoln in 1863 as the federal government's neutral 

scientific advisor, publicly resolved that the statute 'cannot stand up to the scrutiny of science'.72 

Instead, they argued that the question of foetal personhood 'must remain a matter of moral or 

religious values'.73 In letters to Senator Max Baucus, the former dean of Harvard Medical School 

and the president of the Carnegie Institute argued much the same.74 Some pro-choice activists 

criticised the bill using arguments that were strikingly redolent of the criticisms of science levelled 

by their anti-abortion adversaries. Using purely secular science as the basis for foetal personhood, a 

spokesperson for the Interfaith Religious Coalition for Abortion Rights argued, was 'ludicrous' as 

this obscured the fundamental spiritual dimension of the issue. 75 Henry Hyde, the Illinois GOP 

Congressman and staunch ally of the anti-abortion movement who had introduced the House 

version of the Human Life Statute, reacted to these arguments with incredulity: 'it is awesome how 

many worshippers on the altar of science, who have been asserting its boundless horizons, now 

ridicule the testimony of other scientists seeking to provide an answer to perhaps the most 

fundamental question of all'.76  

David Hollinger's analysis of the deployment of scientific authority by American 

intellectuals opposed to fascism and communism sheds revealing light on the Human Life Statute's 

apparent deference to the secular. Hollinger concludes that not only is the adjective 'scientific' 

deployed to bestow upon a subject a quality of objectivity and rationality, but also that a historical 

analysis of these deployments can be used to draw conclusions regarding the 'moral aspirations' of 
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the speaker.77 Into the objective, timeless and unchanging authority that activists such as Willke 

credited science with, and the coupling of this to anti-abortion ends, the historian can read evidence 

for Nathan Davidson Hunter's arguments regarding the moral animus of the movement. In Hunter's 

formulation of the culture wars, the belligerents are divided by their adherence to different sources 

of moral authority. Where the progressive side of the debate (as exemplified by the pro-choice 

movement) tended to ground their moral claims in a spirit of rationalism and subjectivism, as 

adherents of the orthodox, the anti-abortion movement shared a commitment 'to an external, 

definable and transcendent moral authority [which] defines...a consistent, unchangeable measure of 

value, purpose, goodness, and identity'.78 In short, 'it is an authority that is sufficient for all time'.79 

Although Hunter argues that progressives are more likely to invoke scientific rationality in their 

moral claims, in this instance, it became a tool of the orthodox. This allowed the movement to 

articulate its moral arguments in a secular vernacular, and in the process transcend its overtly 

religious public image. In short, science offered the same level of certainty as biblical scripture and 

papal proclamations but packaged in a form that required of the audience no particular religious 

commitment.  

 As Helms' bill made its way through the torturous committee process, Orrin Hatch 

introduced his Human Life Federalism Amendment on September 21 1981. Addressing his Senate 

colleagues upon the bill’s introduction, Hatch laid out his reasons for overturning the Supreme 

Court’s ‘infamous’ 1973 decision.80 The Utah senator described a post-Roe world in which ‘no 

substantial barriers of any kind’ existed to a woman’s decision to obtain an abortion at any stage of 

her pregnancy.81 The foundations for this world were laid not by the framers of the Constitution, but 

by the exercise of ‘raw judicial power’.82 Quoting John Noonan, the theologian who had been 

advocating for a similar states’ rights approach to the abortion issue since the 1970s, Hatch decried 

Roe as ‘illegitimate and unprincipled, the imposition of the personal beliefs of seven justices on the 

men and women of fifty states. The continuation of [this] liberty is a continuing affront to 

constitutional government in this country’.83 Subsequent events had proven to Hatch that the federal 

judiciary was intent on gutting the efforts that any state might make to regulate the provision of 

abortion, citing decisions that had limited the scope of parental and spousal consent laws in the 
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years following Roe (Planned Parenthood v Danforth, 1976 and Belotti v Baird, 1979). Thus, 

although he was at pains to make clear that he was ‘irreconcilably opposed to abortion’ and longed 

for a time in which a ‘greater consensus exists in this country on [its] repugnance’, Hatch offered 

his amendment as a necessary short-term measure designed to remove the power to rule on abortion 

from a handful of activist federal judges and return it to the American people.84 Hatch framed the 

bill’s virtue as its simplicity. As he told his colleagues, implicitly drawing contrasts with Helms’ 

Human Life Statute: ‘Nothing is mandated by this amendment. It does not get involved with any 

issues relating to “when human life begins”. It does not read in “rape” or “incest” or “medical 

necessity” exceptions into the Constitution. It does not require any particular treatment of 

contraceptives…or abortifacients or IUD’s. No questions of tort law or criminal law or insurance 

law are inadvertently raised’.85 To those who dismissed his bill as a toothless fudge, Hatch pointed 

out that the minimum federal standard provision was explicitly designed to prevent certain states 

from becoming abortion ‘meccas’.86 

 Left unstated was the way in which Hatch’s bill was designed to chime with the anti-statist 

mood of the times. Attacks on the federal judiciary and the exercise of ‘raw judicial power’ had 

been a favoured technique of the right ever since the civil rights movements a generation before. 

Though initially driven by the federal judiciary’s role in dismantling the Jim Crow regime in the 

South – George Wallace liked to described the federal bench as ‘the greatest single threat to 

individual freedom and liberty in the United States’ - the rise of the New and Christian Right and 

the growing salience of culture wars saw the focus of these attacks shift.87 By the 1980s, criticisms 

of the federal judiciary were more likely to derive from decisions on abortion, pornography or gay 

rights rather than for explicitly racial reasons. Echoing the anti-busing federalism amendments that 

had been introduced in the 1970s, and couched as it was in the language of states right vernacular, 

Hatch’s bill therefore was designed to appeal not only to the stalwart veterans of the anti-abortion 

movement, but also those conservatives and moderates who believed that Washington and the 

federal judiciary had come to play too central a role in the American political system.   

 Hatch’s words were echoed in the hearings held by the Senate Subcommittee on the 

Judiciary in October. After having his arguments against Roe read into the Congressional Record 

when the Human Life Federalism amendment was introduced, John T Noonan was called to testify 
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in its support. Like Hatch, a ringing denunciation of the right to privacy was at the heart of his 

argument. ‘Was there ever a right less exactly described?’, Noonan asked of the assembled 

senators.88 ‘Was there ever a slogan more misleading?’. ‘A choice’, he argued, ‘cannot be private 

which affect’s another’s life… Sexuality may be private, reproduction may be private, but the 

taking of the life of the unborn cannot be private. It is a social act. Multiplied one million times a 

year, it is a social act amounting to atrocity’. Noonan went on to praise Hatch’s approach for its 

‘extraordinarily simple and extraordinarily direct’ approach that would, in ‘one stroke [demolish] 

Roe v Wade and [its] unhappy sequelae’. Speaking to concerns that the bill did nothing to 

immediately outlaw abortion, Noonan drew on his long years of experience to claim that ‘there is 

no magic formula’. Referencing Helms indirectly, he warned that approaches predicated on the 

Fourteenth Amendment’s right to due process – ‘a clause whose meaning has shifted again and 

again with judicial opinion’ – rested on highly unstable foundations. Until the political winds 

shifted behind a fully-fledged Human Life Amendment, he therefore concluded that Hatch’s 

approach was the best approach to abortion available at the time. 

 Noonan was joined in his testimony by Archbishop John R Roach, president of both the 

National Conference of Catholic Bishops and the USCC, and Terence Cardinal Cooke, Archbishop 

of New York and chair of the Committee for Pro-Life Activities of the Bishops’ Conference. 

Although avoiding Noonan and Hatch’s criticisms of the right to privacy, the two gave full-fledged 

support to Hatch’s proposal. Roach decried Roe as a ‘national scandal’ and a ‘tragic error’ which 

had resulted in the termination of over one 1.5 million innocent lives per year.89 He framed the 

abortion issue within a rights framework: it was not a clash between secular science and religious 

belief, or between moral absolutes and pluralism, but instead it was a fundamental dispute ‘between 

the conviction that all human beings are inherently equal in rights and dignity, and the idea that the 

inherent dignity of all members of the human race is in fact irrelevant from the viewpoint of law’. 

Though Roach pledged that the Catholic conferences would ‘not rest in our efforts until society 

respects the inherent worth and dignity of every member of the human race’, he acknowledged that 

the time was not yet ripe for a full Human Life Amendment, and so championed Hatch’s bill as ‘an 

achievable solution to the present situation'. Cooke joined him in support.90  

 By examining internal memos from the previously closed archives of the Bishops’ 
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Committee for Pro-Life Activities at Catholic Univeristy, the reasons for this full-fledged support of 

Hatch over Helms become much clearer. In the run-up to the 1980 presidential election, the 

Christian Right’s abandonment of Jimmy Carter in favour of Ronald Reagan was the focus of much 

attention, including within the Catholic conferences.91 A memo to Francis J Lally, editor of Boston 

Catholic weekly The Pilot and member of the USCC, from a union contact warned of an effort by 

New Right organisers such as Paul Weyrich and Richard Viguerie to ‘establish the political agenda 

for the entire right-to-life movement’. Through the formation of putatively anti-abortion 

organisations such as the National Pro Life PAC, the American Life Lobby, and the Life 

Amendment PAC, all of which had extensive links to the new Right, Lally was informed that hard-

right conservatives were attempting to manipulate the abortion issue so that what was once a 

‘basically positive pro-life movement [becomes] part of an essentially anti-life right-wing 

resurgence’.92 Although not all within the Conference shared these concerns, this early scepticism 

of the merger between the anti-abortion movement and a resurgent conservatism helps to explain 

the bitter divisions that soon emerged over the Hatch and Helms bills, to which we now turn.93  

 

Grassroots divisions  

 

 The divisions apparent in Helms and Hatch's approach to abortion were mirrored by the 

reactions of different segments of the grassroots movement. Despite, or perhaps because of, Hatch's 

efforts to court moderates with his federalism approach, his bill was criticised by many of the same 

New Right groups that Francis Lally had been warned of. His failure to address the issue of foetal 

personhood – whose centrality to the issue has been demonstrated above – attracted criticism from 

these same segments as tantamount to a surrender of the cause. On the other hand, Jesse Helms' 

Human Life Statute was also the subject of heavy criticism. Like Hatch, he too was accused of 

ideological infidelity for folding the Human Life Statute into other New Right issues. These 

ruptures meant that the movement remained split over which bill to back, despite the Reagan 

administration’s belated intervention,  
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 Hatch's bill was subjected to stinging criticism from many prominent individuals and 

grassroots organisations. The most frequent criticism to be levelled derived from the fact that the 

bill did nothing to address the issue of foetal personhood. Judie Brown of the American Life Lobby 

was among the most vocal of Hatch's critics.94 Central to her critique was the idea of foetal 

personhood, articulated in terms similar that laid out ten years earlier by the Willkes: 'abortion 

either does or does not kill a human being'.95 After all, Brown wrote, 'if abortion does not kill a 

human being, we are all wasting our time'.96  Hatch's bill obscured this simple truth, and in doing so 

he effectively 'gut[ted] the anti-abortion arguments'.97 Instead, this was merely a 'legislators’ rights 

amendment'.98 Brown was not alone in damning the federalism amendment in such a way. In 

ignoring personhood and prioritising the right to legislate over the right to life, wrote Fordham 

University's Robert M Byrn, Hatch would effectively echo Roe in giving congressional approval to 

the idea 'that some human beings may be categorised as rightless things'.99 The Christian Action 

Council was similarly damning: 'We view Senator Hatch's proposal as a fundamental change in the 

direction of the pro-life movement. We have always contended that the abortion issue is a civil 

rights issue as over and against a states' rights one. One enjoys the right to life by virtue of being a 

human being, not because a state decides to extend the right to them'.100  

 Hatch’s critics contended that abandoning the personhood critique was not only immoral, 

but also bad politics. The success of New Right congressional candidates, and, above all, the 

election of Ronald Reagan, had instilled in the movement a confidence that the wider American 

public shared their sentiments regarding the humanity of the foetus. By instead hitching the anti-

abortion standard to Hatch's states’ rights flagpole, Brown argued that the movement would 

squander the great strides in public awareness made over the previous decade. Supporting a 

constitutional amendment that jettisoned the personhood critique would undermine the absolutist 

critiques so successfully deployed since 1973 and imperil the movement's ultimate goal of a fully-

fledged Human Life Amendment. In a long memo sent to supporters, Brown wrote 'if...we back any 

type of amendment which is not based on the concept that abortion kills a human being, we have 

made it harder to convince the public that abortion does kill a human being, and we have paved our 
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way to our own ultimate defeat'.101 The Notre Dame theologian Charles E Rice similarly argued that 

Hatch 'necessarily though implicitly affirms that the unborn child is a non-person'.102 Invoking the 

commonly used slippery slope argument, he argued the passage of Hatch would be tantamount to 

allowing each state to decide on the legality of slavery, or settling World War II by allowing 

German localities the option to permit or forbid the extermination of Jews.103 

 Linked to this was the idea that Hatch offered an easy ‘out’ for those in Congress – 

especially Democrats - who were not pro-life but who were wary of the growing salience of the 

abortion issue in American politics. A leaked memo from one of Hatch's staffers seemed to confirm 

these fears when it was published in the National Catholic Reporter. Assessing the amendment's 

prospects for passage, the senator’s chief legislative aide noted 'the advantage working for us that 

some senators may feel that they can cast a politically advantageous vote in support of the 

amendment with the knowledge that the measure will be defeated later by the House or the 

States'.104 This memo was soon seen as the 'smoking gun' which revealed the Hatch amendment's 

true nature, and received prominent critical coverage in both Christian newspapers.105 The memo's 

characterisation of the bill as a 'compromise' – seen by Hatch’s aide as 'an extremely positive 

impression to communicate' – only reinforced the impression of the bill a politically expedient sell-

out of the anti-abortion movement.106 At a time in which the annual March for Life would bring 

together tens of thousands of activists under the defiant banner 'No Exceptions, No Compromise!', it 

is little wonder that these words should be greeted with such consternation.107  

Worse, the memo candidly admitted that Hatch’s bill would 'not outlaw abortion; we will 

simply [take] the issue to the people's legislatures'.108 The horror that greeted this revelation is 

understandable given the absolutist framing that Paul Weyrich and his allies had used to convince 

conservative Protestants to mobilise against Roe. Its deficiencies were succinctly characterised by 

the reaction of one activist: 'a baby in [my state] must have the same chance to life as the one in 

[your state]'.109 Thus, whereas Helm's Human Life Statute was devoted entirely to establishing 

foetal personhood through the cachet of secular science and jurisprudential legacy of the civil rights 

movement, Hatch's bill, in the eyes of his detractors, reduced the abortion issue to a squabble over 
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legislative suzerainty between Congress and the Supreme Court. Despite the increasingly close 

links between the anti-abortion movement and the right, Hatch's attempts to achieve the goals of the 

former using the tools of the latter were rejected as fundamentally inadequate. Consequently, Judie 

Brown was moved to dismiss a guiding light of conservative ideology as 'mere states' rights'.110 Her 

husband Paul, head of the Life Amendment Political Action Committee, also considered support for 

Hatch 'a total anti-life vote' 111  

 It soon became clear that the divisions over Hatch’s federalism amendment belied the New 

Right's claims to have forged an ecumenical coalition united by opposition to abortion. Much of the 

support for Hatch came from the USCC, whose liberal stance on other issues engendered within 

Hatch’s supporters a deep suspicion of their motives. John P Mackey, chairman of the New Right-

affiliated Ad Hoc Committee in Defense of Life and regular contributor to the National Review, 

doubted that the bishops even cared 'a damn about abortion'. He argued that their support for Hatch 

was merely 'symbolic', an attempt to bolster the ailing Democratic party by settling the issue that 

had driven blue collar, Catholic Democrats to break with tradition and vote Republican in 1980. 

Once Hatch had passed, the 'ultra-liberal[s]' would be free to get back to their main concerns – 

'grapes, lettuce, El Salvador'.112 Criticism came too from fellow Catholics, including the 

conservative Notre Dame professor Charles E Rice. Rice saw the bishops’ support for Hatch, as, 

variously, a 'disaster', a 'betrayal', and evidence that the bishops were merely 'the Catholic arm of 

the Democratic party'.113 This scepticism was shared by Reagan administration figures with close 

ties to the New Right. Conservatives within the administration were also sceptical of the bishops’ 

motivations. Gary Bauer, a Southern Baptist closely associated with the New Right who was then 

serving as one of the president’s domestic advisors and who would later play an important role in 

the AIDS crisis, expressed the fear that the bishops would use the probable failure of Hatch as a 

stick with which to beat the President.114  

 Despite the numerous criticisms levelled at Hatch from New Right oriented-groups, Jesse 

Helms' Human Life Statute was not itself immune from criticism. Internal memos from the newly 

opened archives at Catholic University reveal a level of frustration within the upper levels of the 

Catholic anti-abortion movement at the tactics of Helms and his supporters. In a May 1981 letter to 
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Cardinal Cooke, Edward Bryce, the director of pro-life activities for the bishops, portrayed the 

Human Life Statute as little more than a distraction, a ‘maverick legislative effort’ that served only 

to divert attention from the movement’s ultimate goal of a fully-fledged Human Life Amendment.115 

In a letter to the archbishop of Mobile the following month, Bryce again bemoaned the fact that the 

Human Life Statute was ‘causing serious difficulty…this has been very seductive to certain pro-life 

people who do not seem to be aware of the potential damage that such a strategy holds’.116 Bryce 

was heavily critical of newer, more New Right-orientated anti-abortion groups. He accused those 

behind Helms’ bill, including the Christian Action Council, JP McFadden (founder of the influential 

anti-abortion journal Human Life Review, editor at National Review and head of the Ad Hoc 

Committee in Defense of Life), and Helms’ legislative aide Carl Anderson, of deliberately colluding 

to exclude the Conference of Catholic Bishops, the NRLC and the National Committee for a Human 

Life Amendment from its preparatory stages.117 McFadden and his allies, Bryce alleged, were more 

interested in raising money off the controversy than they were in a substantive policy dispute over 

the best way to tackle the abortion issue.118 Almost a year later, as the dispute over the Hatch and 

Helms grew more poisonous, Bryce took to privately charging the Christian Action Council with 

‘latent anti-Catholicism’, accused Judie Brown of the American Life Lobby of being ‘antagonistic 

to Church leadership’ with a tendency to ‘drape religious piety all over analysis of issues’, and 

described her husband Paul’s Life Amendment PAC as ‘antagonistic, strident, [and] anti-hierarchy, 

especially USCC’.119  

 Bryce and others in the Catholic conference were sceptical not only of the political 

motivations of McFadden and his allies, but also of the efficacy of the Human Life Statute itself. 

Wilfred R Caron, general counsel to the conference, expressed similar reservations to those raised 

by John T Noonan in his testimony before the Subcommittee of the Judiciary. By basing the statute 

around the Fourteenth Amendment’s right to due process, the bill risked a resulting disparity in 

abortion restrictions and the creation of certain states as ‘havens’ for abortion due to the flexibility 

inherent in the clause.120 In a memo to Bryce, Caron further argued that a series of court decisions 

in the years since Roe made clear that assertions of a legislative prerogative to restrict the abortion 
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right through personhood statutes had had little success, that the doctrine of judicial supremacy 

forbade Congress from interpreting constitutional and federal law for itself, and that the statute’s 

reliance on a congressional finding of legal personhood ignored the fact that, when deciding Roe, 

the Supreme Court had rejected ‘all efforts to root the protection of the unborn in concepts of when 

human life begins in the womb’. Finally, Caron worried that the statute’s stated aim of protecting 

prenatal life from the moment of ‘conception’, and the potential for ambiguity within that term, 

might prevent action against contraceptives that acted before implantation of the fertilised ovum, 

seen by many in the movement as abortifacients.   

 Consequently, the Catholic arm of the anti-abortion movement stood solidly opposed to 

Helms’ measure. As Bryce wrote in his letter to the archbishop of Mobile, ‘our message is this: the 

Human Life [Statute], while attractive on its face, is not likely to withstand judicial review nor in 

the interim stop any abortions. It will postpone any real accountability from the Congress on the 

question of protecting unborn human life until such time as the Supreme Court decides the case. We 

might lose the political momentum that is bringing the abortion question into the voting pattern of 

liberals as well as conservative legislators’.121 Even though it was becoming clear that Hatch would 

not clear the particularly high hurdle required of a constitutional amendment, Bryce took solace 

from the fact that ‘every amendment, save the bill of rights, has a history of failure in one chamber 

or the other prior final passage. Consequently, the possibility of failures in the 97th Congress is not 

sufficient reason in itself to’ justify diverting time and resources to a Human Life Statute that would 

likely prove little help in the struggle against Roe.122  

 Perhaps surprisingly given the close links between the two, Helms also faced opposition 

from some segments of the New Right for diverting attention from what should been the primary 

goal – the passage of a fully-fledged Human Life Amendment. This was aired in a particularly 

vituperative fashion by Paul Brown, husband of American Life Lobby leader Judie and head of the 

Life Amendment Political Action Committee (LAPAC). Brown and his PAC were known for their 

particularly flamboyant style, which included suing every Catholic diocese in America to obtain 

permission to distribute LAPAC literature. Brown's criticism of Helms was appropriately scathing, 

arguing in the organisation's newsletter LAPAC, that 'if the pro-abortionists had come up with a 

strategy to destroy us, they couldn't have done a better job of it'.123 His criticisms of the statute 

began when the idea was first mooted in December 1980 by the National Right to Life Committee 
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and three other anti-abortion organisations. The Browns and their organisations both opposed it for 

containing 'serious flaws', and the first iteration of the statute was soon voted down by the NRLC's 

committee following concerns about its wording.124 In an early precursor of the divisions that would 

soon haunt the movement, LAPAC and the NRLC disagreed on the form that a Human Life 

Amendment – the ultimate goal of the movement -  should take. Whilst the NRLC had long 

favoured an amendment that would bar abortion with exceptions for the life of the mother, rape and 

incest, LAPAC proudly boasted that it was 'founded on the principle that ALL human life is sacred 

from fertilisation until natural death'.125 Although the Browns would eventually come round to the 

merits of the Human Life Statute, their initial hostility to Helms’ proposal is a telling indicator of 

how divided the movement was over the strategy to overturn abortion in the 97th Congress.  

 The National Right to Life Committee, as the nation's largest anti-abortion organisation, 

found itself somewhat torn between the competing bills. It eventually endorsed both: Helms in mid-

August 1981, Hatch just over a month later in October. However, the organisation still harboured 

some reservations. Whilst urging 'the immediate consideration and passage' of the Human Life 

Statute, the board of directors recommended that court-stripping provision – a favourite New Right 

tactic that Helms had also included in his bill - be removed, and further urged that conception 

should be defined as occurring from fertilisation.126 Although the board soon followed this with an 

endorsement of Hatch’s measure, it too was seen as flawed. The organisation's board of directors 

voted on October 4th – the day before hearings on the bill began – to endorse the measure, but 

continued to harbour reservations that the potential removal of the federal minimum standard would 

render the amendment virtually meaningless. These concerns were raised with Reagan in an April 

letter that, whilst counselling the president that it would be politically unwise to endorse one 

measure over another, asked him to bring the authority of his office to bear in the hopes of securing 

some measure of harmony and forcing a vote on both bills.127  

 

The administration intervenes 

 

 Whilst the squabbles over Hatch and Helms played themselves out, the administration was 
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therefore faced with the difficult task of satisfying an important and vocal constituency divided 

against itself. Despite the initial success of Reagan's legislative agenda, tax reforms and 

deregulation failed to assuage grassroots disappointment at the administration's inertia on school 

prayer, busing or abortion. Reagan's rhetorical appeals that attempted to knit together economic and 

social conservatism into an overarching philosophy did little to mollify these concerns; the highly 

charged, emotional appeals of the New and Christian Right imbued grassroots activists with a sense 

of moral urgency that trumped all other concerns. A letter from Cal Thomas, vice-president of Jerry 

Falwell's Moral Majority to White House Chief of Staff James Baker in October of 1981 is 

indicative of this: 'if we clean up the economy, but are still allowing the slaughter of one and one-

half million unborn babies a year, I will not be able to say that we are better of at all'.128 Thomas 

warned of 'serious political consequences' if the administration continued to sit on its hands. In the 

run-up to the 1982 midterms, anti-abortion groups continued to warn the administration of 'a deep 

sense of despair and a feeling of keen disappointment [over] the abortion issue'.129 These sentiments 

were circulated by sympathetic voices within the administration, and found a particularly receptive 

audience in Morton Blackwell, the individual tasked with managing the White House's relations 

with social conservatives.  He repeatedly warned the administration of their restlessness.130 

 Despite the inaction on abortion, anti-abortion ire was largely reserved for Reagan's coterie 

of advisors and the GOP's congressional leadership, rather than the President himself. In the 

euphoric post-election glow, some within the anti-abortion movement had posited action on 

abortion as a litmus test of the Republican party's new-found commitment to social conservatism.131 

Senate leader Howard Baker's soft-spoken, consensual leadership style had seen him praised by the 

Washington Post as the 'charmer from Tennessee', whose 'keen instinct for winnable dog fights 

[fostered] a growing reputation as the most resourceful, successful majority leadership since 

Lyndon B Johnson'.132 However, this instinct, which had seen him work with the administration to 

prioritise the White House's economic programs, attracted criticism from those who believed that 

the moral outrage of legalised abortion outweighed more traditionally conservative concerns. He 

was accused of disdainfully palming the movement off with symbolic appointments, actions which 
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made them 'equally revolting' as the pro-choice Democratic party.133 LAPAC warned Baker and his 

‘“Middle of the Road”' friends not to take pro-life votes for granted ahead of the 1982 midterms'.134 

Paul Weyrich accused Baker of treating the New Right's agenda as second-class citizens.135 This 

discontent was to the fore at Family Forum II, a July 1982 gathering of New and Christian Right 

organisations sponsored by the Moral Majority and Free Congress Foundation. Connie Marshner of 

the National Pro-Family and Coalition bemoaned the White House's failure to make significant 

moves on tuition tax credits, abortion, or school prayer. Rather than criticise the president, she 

blamed Reagan's moderate 'palace guard' - Deaver, Meese and Baker – who were more concerned 

with implementing their economic agenda, and like LAPAC warned the Republican party not to 

take the votes of social conservatives for granted.136  

 It was not only the New Right-orientated anti-abortion groups who wished for greater 

support from the White House. Daniel Hoye, General Secretary of the USCCB, wrote to the 

president in June of 1982, shortly before the Human Life Federalism amendment was due to be 

debated on the Senate floor. Perhaps because of the sometimes-strained relations between the 

Catholic church and the administration over issues such as nuclear build-up and civil rights, Hoye 

struck a more conciliatory tone than figures such as Weyrich. Praising the administration for its 

recent intervention in the Baby Doe case (to which we will turn in chapter two) as a reaffirmation of 

Reagan’s pro-life credentials, Hoye argued that the lending of ‘timely public support’ to Hatch’s bill 

‘would be consistent with [your actions in the Baby Doe case] and an important new contribution to 

a cause to which you and we are committed’.137 Privately, much like the New Right, the USCCB 

was also bemoaning Howard Baker’s influence. In a July memo assessing Hatch’s prospects, 

Cardinal Cooke was informed by an advisor that it was becoming clearer by the day that the 

majority leader ‘does not want controversial social issues voted on before the election’.138 Although 

Baker had urged a personal meeting between Hatch and Helm in order to come to a compromise, 

his intervention was dismissed as a ‘smokescreen’ designed to obscure the fact that he wished to 

avoid tying Republican senators to potentially damaging votes on social issues before the upcoming 

midterms.  

                                                
133 'Single issue politics and the pro-life, pro-family movement', LAPAction, April 1981, Folder 1, Box 1, Morton 

Blackwell files  
134 'Pro-Life + New Right = victory for preborn', LAPAction  
135 'The charmer from Tennessee', Washington Post 
136 'New Right meeting grumbles about Reagan', July 28 1982, Washington Post  
137  ‘Daniel F Hoye to Ronald Reagan’, June 2 1982, Folder: Pro-Life Activities, 1982, Jan-June, Box 64, Records of the 

Committee for Pro-Life Activities 
138  Memo, ‘Overview of the anti-abortion program’, Martin R Haley to Terence Cardinal Cooke, July 19 1982, Folder: 

Pro-Life Activities, 1982, July-December, Box 64, Records of the Committee for Pro-Life Activities  



58 
 
 Cognisant of the growing chorus of grassroots criticism, the Reagan Administration began to 

intervene. A number of public and private interventions by the President urged the movement to 

curtail the infighting and unite behind either one bill, or at least to cease the internecine bickering. 

This began with a message to the 1982 March for Life, the annual Washington gathering of anti-

abortion activists on the anniversary of Roe v Wade. Addressing the crowd by telephone via 

loudspeaker, Reagan urged the assembled leaders and their followers 'to close ranks, to rally, and to 

bring protective human life action through Congress'.139 Administration figures who were closest to 

the socially conservative grassroots, such as Gary Bauer, feared that the National Council of 

Catholic Bishops was preparing to blame the administration for the bill's failure. He also feared that 

the bishops would use the failure of Hatch to argue that the abortion issue had been dealt with, and 

focus instead on its opposition to Reagan's domestic and foreign agendas.140 Bauer made clear that 

any message should be scrupulously neutral on the merits of the two bills.141 The resulting letter 

was sent to forty-three major anti-abortion leaders in April 1982, with Reagan endorsing no 

particular bill but encouraging the movement to come together in support of the common goal of 

ending abortion.142 Morton Blackwell, who as the White House's liaison with the religious right had 

fielded much of the ire expressed at Reagan's inaction, praised it as 'constructive move'.143 Reagan 

reiterated this call for unity whilst urging the Senate to consider the two bills with a private letter to 

Jesse Helms, as well as in a taped appearance the National Right to Life Committee's annual 

convention in July.144  

 Reagan's intervention was welcomed by the grassroots, its publication lauded by support of 

Hatch and Helms alike. The National Right to Life Committee, which had found itself torn between 

the two bills as the nation's largest and most visible anti-abortion group, credited the letter with the 

fostering of an 'unprecedented display of solidarity' within movement ranks. Lutherans for Life, the 

Moral Majority, Pro-Life Ministries and the National Association of Evangelicals 'close[d] ranks to 

defeat the real enemy, those who are destroying America's future'.145 Lifeletter too praised Reagan's 

'eloquent' letter, an 'unprecedented' move that showed that the White House was fully invested in 
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the cause.146 Jerry Falwell and Ron Godwin of the Moral Majority spoke up for both bills. Godwin 

argued that co-operation was important so that politicians were not able to duck the issue, and so 

that their votes could be used to assess their pro-life credentials ahead of the fall midterms.147 

Catholics were also wooed.  Father Edward Bryce, director of the USCC’s Committee for Pro-Life 

Activities, echoed the praise of his Protestant counterparts.148  

 On March 10 1982, Orrin Hatch's Human Life Federalism Amendment became the first ever 

anti-abortion constitutional amendment to make it out of a congressional committee. The 10-7 vote 

was not purely partisan; Joe Biden (D-DA) and Dennis DeConcini (D-AZ) joined eight Republicans 

in voting to release the bill from committee, whilst centrist Republicans Charles Mathias (MA) and 

Arlen Specter (PA) joined with five Democrats in opposition. However, despite achieving historic 

status by making it out of committee, the amendment was by now somewhat bedraggled, instilling 

neither enthusiasm in large segments of the anti-abortion ranks nor concern in their opponents. John 

East, the North Carolina Republican who had chaired the initial hearings on Helms’ bill, gave a  

supportive vote that was heavily qualified: although he noted that Hatch would get ‘us out from 

under the constitutional rubble that Roe v Wade created’, he also echoed the many critics who had 

accused it of failing to address ‘the fundamental problem of the right to life of the unborn and 

whether that life ought to be protected’. Republican senators Chuck Grassley (R-IA) and Bob Dole 

(R-KN) were similarly unenthusiastic about their support: ‘I am going to cast my vote in favour of 

the Hatch amendment, but I want to make perfectly clear that this is not my ideal choice of an 

amendment on this subject’; ‘as far as I'm concerned, I am voting to report it without 

recommendation. I think there are some problems that it raises’. Where the prospect of a 

congressional vote on an anti-abortion constitutional amendment had previously inspired fear in 

pro-choice ranks, Hatch's bill, after the very public divisions in the movement had made its 

weakness clear, could now be airily waved through to the floor by the pro-choice Biden, who 

commented: ‘I am going to vote it out of committee so we get it to the floor and get it done with...I 

do not think there is a chance in the world this amendment will pass as it is’.149 

 The Human Life Statute, however, continued to languish in committee. Although Helms’ bill 

had been voted out of the Separation of Powers Subcommittee the year before, an agreement had 
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been reached between anti-abortion leaders that a vote in the full Judiciary Committee would be 

postponed until Hatch’s bill had received a full hearing before the Constitution Subcommittee.150 

Although these hearings had concluded in December, Helms grew increasingly impatient as no 

further action was taken. On March 1 1982, he tried a different approach, introducing an expanded 

version of the original statute.  

 ‘The end of the 97th Congress is but months away’, Hatch told his colleagues, yet ‘tens of 

thousands of unborn babies’ were still being killed by abortion every week. His new solution was 

divided into several constituent parts.151 The first was based around the original Human Life 

Statute. Helms cited sources including the United Nation’s 1959 Declaration of Human Rights, the 

findings of the Nuremberg International Military Tribunal and the Declaration of Independence to 

establish that human life began from conception. He then attempted to utilise Congress’ authority to 

enforce the Fourteenth Amendment to bind the legislative body to a finding that ‘for the purpose of 

enforcing the obligation of the States under the Fourteenth Amendment not to deprive persons of 

life without due process of law, each human life exists from conception, without regard to race, sex, 

age health, defect, or condition of dependence’.152 Helms also included measures that sought to 

make the Hyde Amendment’s ban on federal funding for abortion a matter of permanent law, 

establish a conscience clause to protect medical professions from discrimination on the basis of 

their anti-abortion views, and a measure to provide expedited Supreme Court review for any state-

level action on abortion. Arguing that time was running out for Congress to address the abortion 

issue before the midterms, Helms urged Senate Majority Leader Howard Baker (R-TN) to allow it 

to go straight to the floor for a debate since the personhood provisions of his bill had already been 

fully considered in committee. 

 Meanwhile, the Catholic bishops continued to publicly support Hatch’s alternative bill. 

Following the release of the Judiciary Committee’s report in the summer of 1982, a press release 

from the USCC praised it for laying out the ‘truly radical character’ of the federal judiciary, which,  

in the years since Roe, had so effectively neutered the states’ ability to regulate abortion that there 

was now ‘no significant protection for the unborn child throughout the nine months of pregnancy’. 

The press release pointed to the recent Baby Doe case in Indiana (the focus of chapter two) as 

evidence that the ‘terrible logic’ of Roe and its progeny was now being used to deny handicapped 

                                                
150  Robert Packwood, ‘The rise and fall of the right-to-life movement in Congress: response to the Roe decision, 1973-

1983’, Abortion, medicine, and the law (Electronic edition), J Douglas Butler and David F Walbert (eds.), Fifth 
edition 

151  Remarks of Jesse Helms, Congressional Record, March 1 1982, S1263 
152  Ibid.  



61 
 
newborns’ of their right to life. Behind the scenes, however, the USCC was preparing itself for 

defeat. Cardinal Cooke was informed in a July memo that the sixty-seven notes needed to amend 

the Constitution ‘do not seem to be obtainable’; his advisor counted only forty-five likely yea votes. 

Furthermore, anti-abortion unity remained elusive. In spite of the president’s efforts, Cooke was 

told that the anti-abortion movement was as ‘fragmented as they were eleven months ago, and 

perhaps more so’. With Senator Robert Packwood (R-OR) also rumoured to be preparing a 

filibuster of the Hatch amendment, and Baker apparently reluctant to have his Republican 

colleagues vote on sensitive social issues ahead of the upcoming midterms, the high hopes that had 

characterised the beginning of the 97th Congress had given way to gloomy resignation by its end.153  

 Orrin Hatch had also heard the rumours about Baker’s recalcitrance. At the end of June, the 

Utah senator wrote to the Majority Leader in a vain attempt to get his bill to the floor. Hatch had 

heard that Baker was planning to drastically reduce the time for his amendment by attaching it as a 

rider to the debt limit resolution the following month. He pleaded with him to allow more time, 

arguing that the Human Life Federalism Amendment, despite public divisions, had ‘earned 

unprecedentedly broad support in the pro-life movement in this country and has become the first 

constitutional amendment on the subject of abortion ever to earn the support of the National 

Conference of Catholic Bishops’.154  

In August, the protracted and divisive struggle over how to best address Roe in the 97th 

Congress finally came to a head. Baker, perhaps in deference to Hatch, had arranged a unanimous 

consent agreement that would have allowed both bills to be debated without the threat of filibusters. 

However, on August 12 Helms withdrew from the agreement since it had become clear that his new 

bill had no chance of passage.155 His withdrawal caused the agreement to break down, and focus 

shifted instead to the upcoming debt limit bill, to which Hatch added his revised bill as an 

amendment. Hatch was unable to do the same since constitutional amendments could not be added 

as riders to other bills. Demonstrating the familiarity with parliamentary procedure for which he 

would become famous, Helms proposed an amendment to the debt limit bill that consisted simply 

of the words ‘Title II’, hoping to add the text of his revised bill as a later amendment since the rules 

of the Senate meant that no further amendments would then be allowed. Helms then proposed two 
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further amendments to the Senate Committee’s version of the debt limit bill: one which would strip 

the Supreme Court of its jurisdiction over the controversial issue of school prayer, and another 

which amounted to a slightly-modified version of the Human Life Statute that did not define the 

foetus as a person but bound Congress to a finding that the Supreme Court had erred on the matter 

of foetal personhood.  

Helms’ manoeuvre was met with resistance from pro-choice forces in Congress, who had 

prepared for the fight since the South Carolina senator had been threatening to do such a thing for 

weeks. Led by Packwood, pro-choice senators had devised a strategy and armed themselves with 

over seven-hundred potential amendments to Helms’ bill.156 They used these to tie his ‘Title II’ 

amendment down in a filibuster that continued for almost a month. Packwood’s name had long been 

‘a red flag to pro-lifers' in the words of Morton Blackwell, the White House’s liaison with its social 

conservative base, because of his pro-choice stance but also because of his role in stymieing the 

conservative wing of the GOP through his role on the Republican Senatorial Campaign 

Committee.157 Seeing their hopes for the Human Life Statute imperilled by a long-time foe, Helms’ 

supporters immediately mobilised grassroots activists in an effort to convince Baker to invoke 

cloture and end Packwood’s ‘pro-abortion filibuster’.158 They even succeeded in persuading the 

White House to intervene. Reagan’s subsequent phone calls to wavering senators to convince them 

to end the filibuster were unsuccessful, however. After Baker made several failed attempts to invoke 

cloture, Sam Hayakawa (R-CA) succeeded in tabling Helms’ amendment by a one-vote margin (47-

46) on September 15. Since Helms’ other amendments had also been defeated, this meant that the 

Human Life Statute, of which so much had been expected, was dead.  

In the midst of this parliamentary wrangling, on the same day that Helms’ amendment was 

tabled, Baker brought up Orrin Hatch’s Human Life Federalism amendment. Upon questioning 

from Hatch, the majority leader replied that time was fast running out to give his bill the full debate 

it deserved, and that it too would likely be held down in a filibuster. Following a public promise 

from Baker that it would receive full and open consideration in the first session of the next 

congress, Hatch admitted defeat and withdrew his amendment from consideration.159  
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 Thus, by the end of the 97th Congress, both Jesse Helm’s Human Life Statute and Orrin 

Hatch’s Human Life Federalism amendment had failed to meet the high hopes of the anti-abortion 

movement. Within the halls of the USCC, the supporters of Hatch’s bill grappled with the question 

of how such a ‘golden opportunity’ had been missed.160 Jesse Helms and the Reagan administration 

came in for heavy criticism. The attempt by Helms and his conservative supporters to link the fight 

against Roe with other New Right concerns such as court stripping and school prayer, according to 

one widely circulated memo, succeeded only ‘blurring’ the issue, preventing ‘unified pro-life 

support and [allowing]his opponents to caricature his efforts as an attack upon the “separation of 

powers”’.161 This problem was exacerbated by the lack of legislative leadership exhibited by the 

White House. Rendered rudderless, the movement descended into ‘feuding, competition, and 

mutual suspicion’.162 The administration’s conscious decision to focus its congressional efforts on 

its economic agenda meant, it was further observed, that by the time it belatedly entered the fray, 

the wind had already been lost from the pro-life sails.163 If Reagan had taken a stronger stance early 

on, his administration would not have been able to use the disunity his silence caused as an excuse 

to sit on the fence. Furthermore, a unified pro-life front would have made it much more difficult for 

waverers in Congress to hide behind the excuse of grassroots disagreement.164   

 For their part, Helms’ supporters tried to lighten their disappointment with a dash of 

optimism for the future. The newsletter of the Ad Hoc Committee in Defense of Life admitted that 

the demise of the Human Life Statute was ‘a galling set back…after almost two full years of 

grinding work’.165 Unlike the USCC, however, they took heart from Reagan’s belated intervention, 

which had proved to the movement that they had an ‘honest-to-God anti-abortion President’ who 

would prove ‘as important to ultimate victory as Lincoln was to the Abolitionists’. Helms himself 

also tried to strike an optimistic note in the face of defeat, vowing that his bill’s withdrawal merely 

‘sets the stage for next year’.166  

 Baker’s promise to Hatch that his bill would receive a full hearing once the new Congress 
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convened did fill his supporters with hope that the travails of the previous two years could yet 

amount to a substantive achievement.167 Once the 98th Congress convened, Hatch resurrected his 

amendment in conjunction with Thomas Eagleton, whose words began this chapter. This time it was 

trimmed to the bare bones, reading only ‘A right to abortion is not secured by this Constitution’. 

Despite its brevity, the Hatch-Eagleton Federalism amendment fared little better than its 

predecessor. Although it made it through the Judiciary Subcommittee and onto the floor of the 

Senate, on June 28 1983, following two days of debate, it was voted down, falling far short of the 

two-thirds majority required to amend the Constitution.  

 

Conclusion  

 

 In the Washington Post’s assessment, the simultaneous demise of Jesse Helms’ Human Life 

Statute and Orrin Hatch’s Human Life Federalism Amendment represented a ‘jolting defeat’ for the 

anti-abortion movement.168 The story of how the 97th Congress, which had been anticipated by the 

anti-abortion movement with an optimism than ranged from the cautious to the unbounded, came to 

such an underwhelming conclusion tells us much about how the right began to wrestle with the 

realities of political power in the 1980s. Examining the interplay between the two bills and their 

supporters, it becomes immediately clear that Kim Phillips-Fein’s description of the eighties as 'a 

moment of sustained conflict' between different factions of Reagan’s coalition, in this respect at 

least, is an accurate one.169 In the absence of presidential leadership, the anti-abortion movement 

was quickly riven by divisions over how best to tackle the problem of Roe v Wade. Soon enough, 

cracks began to show in the Christian Right’s ecumenical front. Catholics at the USCC became 

resentful of attacks on their good faith and began to talk darkly of the latent anti-Catholicism of 

some of their supposed allies. For their part, the New Right-orientated anti-abortion groups saw the 

bishops’ support for Hatch as a way to quickly settle the abortion issue so that they could return to 

their traditional liberal concerns.  

 As Neil J Young has recently observed in his important work on the religious right and 

interfaith politics, the relationship between the various faiths who were seemingly united in their 

opposition to abortion ‘more closely resembled a loose braid than an indestructible cord: separate 

threads brought together in tension, they overlapped in some places and rested closely but 
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independently aside each other in others’.170 Young’s work argues that it was shared political 

concerns that enabled the religious right to paper over the theological cracks that remained hidden 

beneath the surface. However, the story of the Human Life Statute and the Human Life Federalism 

Amendment would seem to indicate that political differences over how best to fight the culture wars 

also played an important role in damaging interfaith relations on the right.  

 The story of the 97th Congress was not a simple dichotomy that saw Catholic supporters of 

Hatch arrayed against Protestant supporters of Helms. The vocal criticisms of the bishops by Judie 

Brown and Charles E Rice, both of whom were Catholics, belie such a narrative. Instead, the 

doctrinal differences were brought to the surface by a fundamentally political question: how to best 

overturn Roe in the absence of a fully-fledged Human Life Amendment. To the New Right, the need 

to establish the central tenet of the anti-abortion movement – foetal personhood – and to abrogate 

the privacy right overrode all other concerns. To that end, they sought to bolster their cause by 

claiming the mantle of scientific objectivity for themselves and pursued their goal through the 

jurisprudence that underpinned the rights revolution. So tempting was the strategy to posit foetal 

rights as a natural successor to civil rights, and to make use of the tools that the rights revolution 

had already crafted, that any traditionally conservative notions of states’ rights fell by the wayside.  

 Indeed, states’ rights, the phrase Reagan had infamously used to bolster his appeal in the 

South during his successful 1980 campaign, was dismissed by figures in the New Right-orientated 

anti-abortion groups as a measure woefully lacking when compared to the grave damage that Roe 

continued to inflict upon the nation. Although Hatch’s approach appealed to organisations such as 

the USCC, who saw the states’ rights approach as necessary recognition of political reality, to those 

associated with the New Right, the answers to the question of how best to tackle abortion lay not in 

the rallying cry of those who had opposed the civil rights movement, but in the civil rights 

movement itself. This conclusion brings us to back to the work of Phillips-Fein and Zelizer outlined 

in the introduction to this chapter. The battle over the Helms and Hatch was indeed a ‘moment of 

sustained conflict’, one that, at its heart, was concerned with how to overturn Roe in the 

‘institutional, ideological, policy and ideological context the Left created’.171  
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Chapter two  

‘A basic attitude about life’: Baby Doe, the Reagan  

administration and the anti-abortion movement, 1982-1986 

 

The case of a child born with severe disabilities (‘Baby Doe’) in Bloomington, Indiana on April 9, 

1982 set off a chain of events that culminated in the unlikely sight of the avowedly anti-statist 

Reagan administration bringing the weight of the federal government to bear in a dispute over a 

family’s medical decisions. Long concerned that the legalisation of abortion would lead to further 

atrocities, the anti-abortion movement had framed the decision of Baby Doe’s parents to decline 

surgery for the child as court-sanctioned discriminatory infanticide. The movement struck up an 

unlikely alliance with disability rights groups and launched a campaign to purge the medical 

profession of the moral relativism that they blamed for Baby Doe’s plight. Despite running on the 

credo that the government that governed least governed best, the Reagan administration, concerned 

that its inaction on the abortion issue threatened to damage its standing with an important 

constituency, set about bringing the full coercive power of the regulatory state to bear. It used the 

anti-discrimination provisions contained in Section 504 of the Rehabilitation Act of 1973 to try and 

prevent a recurrence of the Baby Doe case. A protracted period of rule-making followed, during 

which the administration was extensively criticised by the grassroots for its perceived inaction. The 

birth of another disabled new-born the next year (‘Baby Jane Doe’) saw the administration sue the 

hospital for access to the child’s medical records after allegations were levelled that she too was a 

victim of discrimination. The White House’s efforts were denied on the basis that its actions 

represented an unjustified violation of the parents’ right to privacy.   

This incongruous sight - an administration wedded to the ideals of anti-statism bringing the 

weight of the federal regulatory apparatus to bear in a dispute over appropriate medical treatment -

tells us much about the anti-abortion movement, the Reagan administration and the regulatory state. 

The difficulties that the White House had in dismantling the civil rights framework erected during 

the liberal ascendancy have previously been noted by historians and political scientists.1 However, 

the Baby Doe cases reveal that the anti-abortion movement successfully convinced the Reagan 

administration to push for a significant expansion of this framework. Thus, we learn not only about 

the enduring strength of the liberal legacy in a time of purported conservative ascendancy, but also 
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that a significant element of Reagan’s coalition had no qualms about subordinating anti-statist 

orthodoxy to pro-life concerns. This led to tensions when the anti-statist true believers in the 

Reagan administration seemed to be reluctant to fully commit to Baby Doe’s cause, lending weight 

once more to Kim Phillips-Fein’s argument that the 1980s, rather than being a period in which the 

right was united in its belief in the Reagan way, was instead 'a moment of sustained conflict' 

between various factions in the Reagan coalition.2 

Furthermore, the Baby Doe cases allow us to further reflect on the culture wars and the role 

that they played in the rights politics of the 1980s. Though Kristin Luker and other feminist 

historians have held that the abortion debate is truly a clash over the value of motherhood in 

American society, expanding our understanding of the debate to include ‘infanticide’, one of the 

wider ‘pro-life’ issues that the movement itself claimed to be motivated by, complicates this 

argument.3 The Baby Doe cases did not revolve around a woman’s place in society. Rather, the anti-

abortion movement, in conjunction with disability rights activists, were driven by the belief that the 

medical profession had adopted a quality-of-life ethic that caused them to discriminate against 

disabled new-borns. They saw Baby Doe as a vindication of their long-standing warnings that by 

devaluing the lives of the ‘unborn’, America had begun to slide down a slippery moral slope. They 

argued that the federal government needed to act to restore the sanctity of life ethic in the paediatric 

wards of America’s hospitals, and found in the regulatory state the appropriate mechanism for doing 

so. The issue came down, in the words of one of Justice Department lawyer involved in the case, ‘to 

a basic attitude about life’.4   

 This understanding chimes unmistakably with James Davison Hunter’s classical 

formulation of the culture wars. Hunter largely rejects the gender analysis of Luker and others, 

positing in its stead a clash driven by 'allegiances to different formulations and sources of moral 

authority'.5 As allegiants of the orthodox, the anti-abortion movement hewed to an ‘external, 
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definable and transcendent moral authority’ that was ‘consistent [and] unchangeable’.6 In short, 'it is 

an authority that is sufficient for all time'.7 Their opponents on the other hand, fit firmly into 

Hunter’s ‘progressive’ camp, driven as they were by ‘the spirit of the modern age, [of] rationalism 

and subjectivism’ and bound to a moral authority that was based around ‘personal experience or 

scientific rationality’.8 The Baby Doe cases unfolded according to this framework: for the anti-

abortion movement, by withholding appropriate medical treatment from disabled newborns on the 

basis of their handicaps, the medical profession was usurping God’s moral authority to decide 

which lives were worthy to be lived; for their opponents, their authority to make such decisions was 

derived from their professional expertise, and efforts to undermine this authority amounted to little 

more than intrusive meddling in a complex process. 

Though supporters of Hunter’s have used his thesis to argue that the abortion debate is 

essentially ‘pre-political’ since it is predicated on different ways of ‘perceiving reality and reasoning 

about moral issues’, a more nuanced interpretation of the Baby Doe cases belies this interpretation.9 

Andrew Hartman’s recent work on the culture wars has furthered the historiography by looking at 

the political changes that arranged the political terrain over which the battles of the 1980s and 1990s 

would be fought. This case study draws us to similar conclusions. As we shall see, anti-abortion 

activists and the Reagan administration consistently found their judicial interventions stymied by 

the right to privacy first expounded by the Warren Court in Griswold v Connecticut (1965). This 

right, of course, had provided the foundation on which Roe v Wade (1973) had rested, and proved, 

much to their dismay, the movement’s long-standing charge that the issues of abortion and 

‘infanticide’ were inextricably linked. Thus, in pursuing justice for Baby Doe, the anti-abortion 

movement fought against Griswold as much as it fought against Roe.  

 

The anti-abortion movement and the medical profession 

  

 We have already seen the centrality of anti-abortion politics to the grassroots right. However, 

for the anti-abortion movement, abortion was but one of a wider panoply of pro-life issues (albeit 

the most important). Even before Roe, as abortion was being legalised at the state level, activists 

warned of the dangers of eroding the sanctity of life ethic.10 In 1969, for example, Notre Dame law 
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professor Charles Rice, who would go on to play a prominent role in the anti-abortion movement, 

published The Vanishing Right to Life, predicting that infanticide and euthanasia were an inevitable 

consequence of the erosion that was under way.11 As Keith Cassidy points out, this continued after 

the Supreme Court’s decision; 1973’s first issue of National Right to Life News, contained three 

articles on euthanasia and infanticide.12   

 Perhaps those who did the most to popularise this notion of abortion as a slippery slope were 

Francis Schaeffer and C Everett Koop. A member of the ‘impeccably fundamentalist’ Bible 

Presbyterian Church, whose religious views, Christianity Today would later write, ‘had been formed 

in the furnace of the fundamentalist-modernist controversies of the 1930s’, Schaeffer is frequently 

and justifiably upheld as one of the individuals most responsible for convincing large numbers of 

evangelical and fundamentalist Protestants to oppose abortion.13 Koop was also a Presbyterian, but 

where Schaeffer had made his name through preaching a theology of strict biblical inerrancy, 

Koop’s prominence derived from his stature as a world-leading paediatric surgeon. The two came 

together in the years after Roe to convince their Protestant brethren that their religious commitments 

compelled them to oppose abortion with the same righteous commitment as their Catholic 

counterparts.  

  Koop and Schaeffer embarked on a tour of the nation’s Protestant congregations, asking 

audiences a plaintive question: whatever happened to the human race? Their arguments would soon 

be translated into a television series and book that help explain why the anti-abortion movement 

would take up the cause of Baby Doe. Whatever Happened to the Human Race laid out in stark, 

dystopian terms the consequences that would inevitably follow from the legalisation of abortion. To 

Koop and Schaefer, Roe began the erosion of the Judeo-Christian foundations that had historically 

underpinned western Civilisation, foundations that had 'provided the most basic moral and social 

values by which things are judged'.14 These values were God-given and bound all members of 

society to a common moral code. However, recent years had seen the philosophy of secular 

humanism begin to undermine this structure. Schaeffer and Koop defined secular humanism as a 

belief system in which ‘man was the measure of all things’.15 Set free from the eternal strictures of 

Judeo-Christian thought, man was free to construct his own reality in which morality was relative, 

contingent and temporal. In this new world, each individual had no inherent moral value given that 
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they were nothing more than ‘the product of chance of in an impersonal universe’.16 Consequently, 

man was but large part of a larger cosmic machine whose inner workings could be deduced with the 

microscope and scalpel rather than through scripture and prayer.  

By deciding that the unborn’s right to life must be measured against the mother’s right to 

privacy, Schaffer and Koop saw the Supreme Court as giving constitutional imprimatur to the idea 

that the value of life was relative rather than infinite. In doing so, the justices had set a terrible 

precedent: ‘if man is not made in the image of God, nothing then stands in the way of inhumanity. 

There is no good reason why mankind should be perceived as special. Human life is cheapened’.17  

America had embraced the same philosophy of moral relativism that had underpinned both Nazi 

Germany and the Soviet Union, in which the value of human life was made subject to the whims of 

the state.  

This analogy soon became central to the anti-abortion movement’s understanding of the 

issue, in large part down to the work of Schaeffer and Koop. In 1976, Koop was presented with the 

American Academy of Pediatrics’ highest award for over thirty years of world-leading service. The 

speech he gave upon acceptance would, in the coming years, come to be regarded within the anti-

abortion movement as an example of Koop’s prophetic truth telling. In legalising abortion, he told 

his colleagues, America had embarked on the ‘slide to Auschwitz’.18 Koop cited the work of Leo 

Alexander to make his case. A Boston psychiatrist, Alexander had served as one of the Allied 

powers’ medical consultants during the Nuremberg trials and played a central role in the 

formulation of the Nuremberg Code. In a paper published in the New England Journal of Medicine, 

Alexander drew on the lessons that the trial had taught him to argue that the horrors of the 

Holocaust were a consequence of the Hegelian doctrine of rational utility, in which the value of 

human life was defined by and relative to its usefulness to the state. Koop, via Alexander, reminded 

his audience that the medical profession had played a central role in the process, abandoning the 

Hippocratic and making itself a subsidiary to the Third Reich’s elimination of those deemed 

unworthy of life.  

 To Koop, by lobbying for Roe and providing abortion services, the medical profession in 

contemporary America was exhibiting these same tendencies. Worse, their collusion in the 

devaluation of human life had infected the nation’s paediatric wards. ‘You all know’, he chided his 

colleagues, ‘that infanticide is being practiced right now in this country’. He cited a recent article by 

two of his fellow paediatricians, Raymond Duff and AGM Campbell, as proof of his charge.19 In a 
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paper published in the New England Journal of Medicine, Duff and Campbell detailed a treatment 

plan for handicapped new-borns that they had adopted at Yale-New Haven hospital. The authors 

wrote of the complex moral dilemmas that confronted parents when their newborn child suffered 

from a congenital disability. Since many of the parents ‘feared that they and their other children 

would become socially enslaved, economically deprived, and permanently stigmatised’, the authors 

expressed their support for their ‘rights to relief from seemingly, pointless, crushing burdens’. 

Consequently, Duff and Campbell instituted a treatment regime that was predicated upon ‘allowing 

death as a management option’.20  

 Their talk of ‘meaningful humanhood’ and ‘wrongful life’, Koop informed his assembled 

colleagues, paved the way to the horrors of the Holocaust, which had seen physicians collaborating 

with the Third Reich in its pursuit of the Final Solution.21 Given the rights revolution that had 

recently taken place, Koop found this situation distressingly incongruous, since it was clear that this 

was ‘discrimination just as deplorable as those of race, creed, or color’.22 As a consequence, the 

future surgeon general expressed his remorse that the country was ‘rapidly moving from the state of 

mind where destruction of life is advocated for children who are considered to be socially useless or 

have non-meaningful lives to a place where we are willing to destroy a child because he is socially 

disturbing... Destructiveness eventually is turned on the destroyer and self-destruction is the result. 

If you do not believe me, look at Nazi Germany’.23 

 Though such rhetoric could be seen as hyperbolic, for those like the anti-abortion movement 

who defined themselves by their adherence to a life ethic that was timeless, sacred and unchanging, 

such were the stakes. For proof that the medical profession was working to undermine the country’s 

moral foundations, activists frequently cited an editorial published in an otherwise medical journal. 

In a September 1970 editorial that, according to the Human Life Review, would go on to be 

‘probably the single-most quoted document in the abortion/euthanasia debate’, the editors of 

California Medicine called for a reappraisal of the West’s traditional sanctity of life ethic in light of 

‘new facts and social realities’.24 This had already begun with the liberalisation of abortion laws in 

several states, a process which, the editors hoped, would drive society towards the inevitable 

conclusion that it was now ‘necessary and acceptable to place relative rather than absolute values on 

such things as human lives’.25 They envisioned a future society in which the physician’s secular 

authority played a central role in determining this value: ‘no other discipline has the knowledge of 
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human nature, human behavior, health and disease, and of what is involved in physical and mental 

well-being which will be needed’. The provision of abortion services therefore acted as a precursor, 

eroding the sanctity of life ethic and preparing the ground for a future society in which a doctor’s 

authority ‘extended inevitably to death selection and death control’.  

 Consequently, the editorial became something of a Rosetta stone for the anti-abortion 

movement; a device that could be used to explain the true ends of the many in the medical 

profession who wished to usurp God’s role as the ultimate arbiter of which lives were worthy to be 

lived. Ironically, they shared this skepticism of the medical profession with their antagonists on the 

left. As Charles Rosenberg has described in his seminal work No Other Gods, the work of post-

structural philosophers such as Michel Foucault in the post-war period disseminated the idea of 

science and medicine as sources of ideology that were used to legitimate existing social 

hierarchies.26 Consequently, the rights revolution gave rise to a sustained attack on the authoritative 

role of the medical profession in American society. Second-wave feminism in particular took 

exception to the medicalization of female sexuality and reproduction, giving rise to the feminist 

health movement and seminal texts such as Our Bodies, Ourselves.27  

 For Koop and his fellow anti-abortion activists, the authority that they deferred to was not of 

this world and was not theirs to question. Koop frequently spoke of how religious views informed 

his work as a paediatric surgeon as well as his views about abortion. For him, it was a mistake to 

separate one’s religion from one’s professional life. Upon being told by a conference attendee ‘I am 

a Roman Catholic and a physician, but I never get the two mixed up’, Koop's response was, ‘how 

sad!’28 Koop expanded on this theme at a speech to an assembly of fellow Presbyterians. Citing 

God's words to Moses, the Surgeon General reflected on what had become, in his words, his 'modus 

operandi': 

 

‘“Who gave man his mouth? Who makes him deaf or dumb? Who gives him sight or makes him 

blind? Is it not I, the Lord?” Now God could have said to Moses, “Who gives man imperfida anus, 

esophegal atresia, meconium ileus, or spina bifida?” …. The message is this: whether you and I 

like it or not, God makes the imperfect as well as the perfect. I don't think you or I as His stewards 
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have any right to alter this situation'.29 

 

Comments such as this meant that Reagan’s decision to nominate Koop for the position of 

surgeon general was to prove particularly controversial. Koop’s nationwide tours of Whatever 

Happened to the Human Race had brought him into contact with leading figures in the Republican 

party and the burgeoning Christian Right.30 His elevated public profile therefore made him a 

leading candidate for the position of surgeon general, the federal government’s most high-profile 

public health spokesman. His cause was championed by many on the right, including a delegation 

from the annual March for Life that visited the White House in January 1981. Henry Hyde, one of 

the delegates, later told Koop that ‘that the only thing I could have done that I did not was to take a 

spray paint can and paint Koop’s name on the wall of the Oval Office’.31  

This popularity on the right, however, was not mirrored on the left, which waged a campaign 

against his nomination of such determination that would Koop describe it in his memoirs as a form 

of political and personal harassment ‘unlike anything I had experienced in my life’.32 Although 

Hyde and others saw Koop’s activism as a boon, when a group of his fellow Pentecostals aired 

screening of Whatever Happened to the Human Race on Washington television, the backlash began. 

Pro-choice groups including Planned Parenthood and the National Organisation of Women rallied 

against his nomination, to be joined by powerful representatives of the medical profession such as 

the American Medical Association as well as liberal politicians such as Senator Edward Kennedy 

(D-MA) and Representative Henry Waxman (D-CA). For months, Koop’s nomination was held in 

limbo as Congress debated how his anti-abortion views would sit with his responsibilities as a 

public health officer. He was finally confirmed in late November 1981, more than a year after 

Reagan’s election.  

 

The Baby Doe case  

 

 Baby Doe was born on April 9, 1982 in Bloomington, Indiana. The child suffered from 

Down's syndrome and an obstruction in his digestive tract that prevented him from feeding. The 

medical opinion of the attending professionals was split; while three paediatricians recommended 

corrective surgery to remove the obstruction, the child’s obstetrician counselled otherwise, telling 
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the distressed parents that even if the surgery was successful, 'it would still be a mongoloid, a 

Down's syndrome child with all the problems that even the best of them have'.33 In the end, the 

obstetrician’s arguments won out and Baby Doe’s parents refused the surgery. Unable to feed, this 

decision effectively meant that the newborn would starve to death. Unsure how to best proceed, the 

hospital sought judicial input, and within twenty-four hours the case found its way to an Indiana 

circuit court judge. Given the urgent subject matter, a hearing was hastily arranged at the child’s 

bedside. After the doctors laid out their differing treatment recommendations, the parents testified 

that they opted against surgery because, in their opinion, 'a minimally acceptable quality of life was 

never present' for a Down's syndrome child. Although this line of reasoning would soon be 

emphatically rejected by the anti-abortion movement, it proved successful. The judge in the parents’ 

favour, finding that in the case of two conflicting medical opinions – as they had been presented 

with - it was their prerogative to choose the best course of action for their child.34 At the same time, 

Judge Baker appointed the local child abuse agency as Baby Doe's guardian ad litem. Frustrated 

that the agency had acquiesced to Baker's ruling, however, three local attorneys sought to apply the 

protection of local abuse child abuse statutes to the infant, but were thwarted when another judge 

ruled that there had no such abuse had occurred.  

 By April 12, Baby Doe was 'weak, parched and spitting blood'.35 Phillip Hill, one of the 

three thwarted attorneys, sought a court order so that the child could be fed intravenously, but was 

once more denied. The very next day, James Bopp Jr, general counsel for the National Right to Life 

Committee, filed a petition with a local judge in the hopes of having Baby Doe adopted by a local 

family who had had a Downs’ Syndrome child of their own. Bopp pled with the judge that 

immediate adoption was necessary as Baby Doe’s plight represented parental neglect through the 

withholding of appropriate medical treatment, and that without it the child would soon starve to 

death. However, the parents’ lawyers argued the opposite: the decision not to treat the blocked 

digestive tract did in fact constitute appropriate medical care since it was undertaken on the 

advisement of medical professionals. Bopp was rebuffed, and left the room shaking his head and 

commenting ruefully on the perceived irony: ‘It’s 1984. It’s newspeak. It’s peace is war’.36 

Meanwhile, the Indiana Supreme Court had ruled that Judge Baker acted appropriately in upholding 

the parents' decision. Another of the three original attorneys, Lawrence Brodeur, flew to 
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Washington, where the case was due to be heard by Supreme Court Justice John Paul Stevens. At 

10.13pm, April 6, whilst Brodeur waited for a connecting flight in Georgia and just five hours after 

Bopp’s adoption gambit had been turned down, Baby Doe finally died.37 

 That James Bopp, one of the most prominent and powerful figures in the anti-abortion 

movement, was involved in the case is a testament to the movement’s interest in the case. Primed by 

the warnings of Koop and Schaeffer, and with the words of the Duff, Campbell and the editors of 

California Medicine in mind, they saw Baby Doe’s plight as a tragic vindication of their warnings 

about America’s moral collapse. Within days, the movement’s closest congressional allies took the 

family, the medical profession and the judiciary to task for perpetrating discriminatory infanticide. 

On April 20, Henry Hyde, the GOP Illinois congressman who had given his name to the eponymous 

amendment barring the use of federal funds for abortion and who had cosponsored the Human Life 

Statute, took to the floor of the House and, in powerful terms, drew a straight line between Roe v 

Wade and Baby Doe’s emaciated body. ‘Infanticide’, Hyde told his colleagues, was but the ‘logical 

refinement’ of abortion, ‘a triumph of the quality of life ethic over the sanctity of life ethic, an 

affirmation of the monstrous doctrine that if you are not planned and perfect…you must be killed – 

either in the womb or out of the womb’.38 He found bitter irony in the fact that he was addressing 

the House on the reality of eugenic infanticide during the annual eight-day period that Congress had 

designated to commemorate the Holocaust. His invocation of the Holocaust analogy was mirrored 

by several of his Republican colleagues, but Hyde went further, comparing the tribulations of Baby 

Doe to those faced by Jesus: ‘they crucified him too’.39 

 The outrage of Hyde and his colleagues was mirrored by the anti-abortion movement. As a 

Catholic and the father of a son with Down’s Syndrome, the conservative columnist George Will 

took particular exception to the case.40 In a piece that Hyde was so taken with that he read it into the 

Congressional Record, Will framed the plight of Baby Doe as a logical derivation of the relative 

value that Roe had placed on human life. This gave constitutional sanction to the idea that the 

unborns’ right to life could be weighed against the needs and wants of the mother, who could 

choose to end that life if it were somehow an inconvenience. To Will, this same tendency was at 

play in Indiana, where 'the parents chose to starve their child to death' because of his disability. In a 
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pre-Roe world, Will lamented, this would amount to homicide. No longer; 'such homicides can no 

longer be considered aberrations, or culturally incongruous. They are part of a social program to 

serve the convenience of adults by authorising adults to destroy inconvenient young life'.41 That 

Baby Doe's death was a consequence of Roe was apparently incontrovertible, justified as it was by 

'what else? “Freedom of choice”'. Will’s lament was mirrored throughout the movement. Dr Jack C 

Willke, president of the National Right to Life Committee, stated: ‘this is direct killing. Since when 

do we allow people to be killed just because they are handicapped?’.42  The unspoken answer to 

Wilke's rhetorical question, was of course, since Roe. Similar sentiments were expressed in the 

Christian Liberty Report, where James DeCamp argued that after Roe, 'some now argue it is the 

prerogative of the biological parents to determine whether their new baby shall live'.43 

 Baby Doe became a symbol, his plight damning indictment not only of society’s outsized 

deference to parental prerogative, but also of the degradation of medical ethics that Koop had long 

warned would inevitably follow the legalisation of abortion. The movement saw the new world 

envisioned by the editors of California Medicine in 1970 increasingly coming to pass, with Baby 

Doe’s death the most harrowing of many symptoms. The invention of amniocentesis in the 1960s, 

which allowed physicians to diagnose – and abort - foetal abnormalities such as Down’s Syndrome 

was often criticised by Koop and many others as nothing more than a ‘search and destroy’ mission 

designed to ensure ‘human quality control’.44 Its widespread adoption by the medical profession – a 

National Institutes of Health conference in 1979 estimated that ninety-five percent of foetuses found 

to be defective were aborted – was posited by one writer in Human Life Review as proof that the 

ethics of California Medicine were now commonplace.45 Prenatal testing gave rise to the another 

regrettable phenomenon - wrongful birth lawsuits. This recent development in tort law allowed 

parents to sue physicians for damages after giving birth to a disabled child if they had not been 

informed of the likelihood of such a possibility. According to another article in Human Life Review, 

this was a ‘Hitlerian’ mentality: ‘the notion that human life, whether it results from a botched 

sterilisation or a failure to obtain information that would have led to a eugenic abortion, ever can be 

“wrongful” is inimical to the reverence for life that has always been an integral part of the moral 

foundation of Western civilisation’.46  

Consequently, the anti-abortion movement fashioned onto the Baby Doe case as a 

compelling way of convincing the wider public about the reality of America’s continued slide 
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towards Auschwitz. As an activist for Americans United for Life, the anti-abortion legal advocacy 

organisation, remarked, ‘it's one thing for feminists to be able to hide the humanity of a baby in the 

womb by calling it a foetus, but they can't do that to a baby that's already been born. And can the 

feminists really go around advocating killing babies?’.47  

The child's death was soon imbued with a redemptive quality. To ensure that his sacrifice 

was not in vain, the anti-abortion movement pledged to make sure that 'others, who are now known 

only to God, will live'.48 Since, in their eyes, Baby Doe was a victim of discrimination who had 

been denied appropriate medical care on the basis of his disability, they turned to the regulatory 

state for redress. Within days, there were calls in Congress for the White House to act. On April 20, 

Hyde co-wrote a letter with senators Mark Hatfield (R-OR), Jesse Helms (R-NC) and Orrin Hatch 

(R-UT). They informed Health and Human Services (HHS) Secretary Richard Schweiker that Baby 

Doe’s death was a case of ‘eugenic infanticide’, and wrote that ‘the selective destruction of 

handicapped children is morally and ethically repugnant to our very way of life and cannot be 

tolerated in a society which cherishes the sanctity of human life and the intrinsic worth of each 

individual’.49  

Since they believed that Baby Doe had been unlawfully discriminated against on the basis of 

his Down’s Syndrome, they called on Schweiker to actively enforce Section 504 of the 

Rehabilitation Act of 1973. The Rehabilitation Act itself was originally intended as a tool to help 

disabled Vietnam veterans return to the workplace, but soon became a cause close to the heart of the 

emerging disability rights movement due to the expansive protections offered by Section 504. 

Modelled on Title XI on the Civil Rights Act of 1964 – to which its original supporters, Hubert 

Humphrey (D-MN) and Charles Vanik (D-OH), had tried to append it - it read: ‘no otherwise 

qualified individual with a disability in the United States [...] shall, solely by reason of her or his 

disability, be excluded from the participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving Federal financial assistance’. 

As Kim Nielsen has argued, disability has been utilised throughout American history as ‘an 

effective weapon in contests over power and ideology’, and has been used variously to define 

African Americans, immigrants, gays and lesbians, women and the poor as defective and not 

capable of full civic participation.50 However, the rights revolution and the regulatory state that it 

established furnished disability rights activists with the tools to invert this definition and fight for 
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full participation on the basis of their condition. Section 504 was perhaps the most powerful of 

these tools. As one disabled activist explained, echoing Hugh Davis Graham’s assertion that the 

federal funds proviso in Title VI of the Civil Rights Act of 1964 was the great ‘sleeper provision’ in 

the establishment of the regulatory state, ‘it is Section 504 that contains the greatest promise [since] 

virtually every area of modern American life is inexorably intertwined with federal financial 

assistance and this is why the protection Section 504 offers is so important. It offers the one 

unifying key to mainstreaming of the disabled population into the general community on all 

fronts’.51 With such tools at their disposal, disability became a shared identity around which to rally 

rather than a category through which to exclude. In order to ensure that this promise was fully 

realised, the disability movement adopted a tradition of activism firmly modelled on its civil rights 

forbearers, most prominently when staging a month-long sit-in at the Department of Health, 

Education and Welfare to protest the uneven application of the new statutes.52  

Less than three weeks after Baby Doe's death, President Reagan instructed HHS Secretary 

Richard Schweiker and Attorney General William French Smith to propose a solution that would 

prevent a recurrence of the Baby Doe case. HHS was the new name for the former Department of 

Health, Education and Welfare, which had been reorganised late in Jimmy Carter’s term in order to 

create a separate, Cabinet-level Department of Education. Although Reagan’s choice of Schweiker 

as his vice-president in his campaign to wrest the Republican presidential nomination from Gerald 

Ford in 1976 had been controversial given the Pennsylvania senator’s reputation as a liberal, his 

strong opposition to abortion made his appointment as HHS secretary an effective sop to the anti-

abortion movement.53  

 That Schweiker and Smith would seek redress for Baby Doe from the regulatory state is 

particularly ironic given the way that Reagan had ridden an anti-statist backlash to the White House 

less than two years previously. Upon assuming the presidency, Reagan immediately appointed vice-

president George Bush to head a taskforce designed to trim the regulatory framework established 

over the previous generation. At the same time, the Department of Justice and the Office of 

Management and Budget embarked on an extensive cost-benefit analysis of reams of regulations, 

with a particular focus on narrowing the definition of disabilities and reducing the accommodations 

required to cater for them.54 However, given the anti-abortion movement’s investment in the case 
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and the continuing inaction over abortion legislation in Congress, the administration moved to 

intervene as a way of demonstrating its commitment to the cause.  

At Reagan's request, HHS' civil rights director, Betty Lou Dotson, issued a memorandum on 

May 18 1982 to the 6,800 hospitals in receipt of federal funding. She informed them that 'the 

discriminatory failure of a federally assisted health care provider to feed a handicapped infant, or to 

provide medical treatment essential to correct a life-threatening condition would violate Section 504 

of the Rehabilitation Act of 1973.55 Such an infraction would place the offending hospital at risk of 

losing federal funds. The administration's public remarks heralding this move were clearly designed 

to appeal to the grassroots movement, stressing as they did the notice's role in 'reaffirming the 

strong commitment of the American people and their laws to the protection of human life'.56 

Secretary Schweiker's remarks further echoed the anti-abortion movement's rights-talk, justifying 

the notice as a measure to ensure disabled new-borns 'right as human beings to receive appropriate 

medical treatment'.57  

 Energised by their vow to redeem Baby Doe's short life, and with the Reagan 

Administration's seeming sympathy, the anti-abortion movement struck up an unlikely alliance with 

the disability rights movement to guard against future recurrences of Baby Doe’s plight. Although 

not as uniformly opposed to abortion as their new allies, disability rights groups had some 

sympathy for their cause; the advent of amniocentesis and legality of therapeutic abortion enabled 

the termination of disabled foetuses before birth.58 The death of Baby Doe clearly resonated 

however, casting doubt as it did on the value that the medical profession and society placed on 

disabled lives. Evan Kemp, executive director of the Disability Rights Center, described it as a 'very 

emotional issue for disabled people as well as their parents. Disabled adults naturally wonder which 

side of the line they would be on if lines are being drawn'.59 

 With the anti-abortion movement's fears regarding the erosion of the sanctity of life, and 

their new allies' concerns about the medical profession's apparent discrimination against the 

disabled, the two made natural, if somewhat unexpected, allies. Their meetings began in the spring 
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of 1982, shortly after the events in Bloomington. Though the exact driving force behind the 

meetings remains unknown, it seems that Madeleine Will, wife of George and an assistant secretary 

at the Office of Special Education and Rehabilitative Services in the Department of Education, 

played a central role in bringing representatives from the two movements together.60 Anti-abortion 

attendees included Doug Badger of the Christian Action Council, an evangelical anti-abortion group 

founded in the late 1970s by Francis Schaeffer and Harold Brown, and with which Koop had been 

involved from an early date; Gary Curran of the Catholic anti-abortion organisation American Life 

League, which had been formed in the late 1970s after its founder, Judie Brown, broke from the 

National Right to Life Committee over its neutral stance on contraception; and Stephen Galebach, 

the attorney who had proposed the Human Life Statute and who was by 1982 serving in the Justice 

Department. Disability advocates included Kent Smith, executive director of the Spina Bifida 

Association of America, Paul Marchand of the Association for Retarded Citizens, and Martin Gerry, 

a civil rights attorney who had worked in the Nixon administration and helped to draft Section 504. 

According to Constance Paige and Elisa B Karnofsky, this informal Baby Doe coalition hammered 

out a three-pronged strategy: the movements would act as whistle-blowers, identifying alleged 

instances of discriminatory treatment of handicapped new-borns and initiating litigation where 

necessary; as legal advocates that would pursue these cases through the courts; and as lobbyists 

attempting to persuade politicians to pass protective legislation.61 With this strategy laid out, the 

new coalition set about achieving redemption for Baby Doe.   

 A good example of exactly how this process worked on the ground can be seen in the 

testimony of anti-abortion activist Laura Jean Canning concerning an allegation of discriminatory 

withholding of medical care in Lawrenceville, Illinois. Born in April 1983, after the original Baby 

Doe, the ‘Robinson Baby’ suffered from spina bifida, a congenital defect in which the child's spinal 

sac is left exposed. Canning took it upon herself to act after being informed by a fellow activist that 

the parents were denying medically indicated surgery. She first spoke to a local doctor, who 

informed her that without prompt medical attention, meningitis was 'almost inevitable'. Duly 

hastened, she contacted both the hospital in question and the local child abuse hotline only to 

encounter bureaucratic indifference and ignorance. In response to Canning's plea that 'someone has 

to defend this baby', the hospital's administrator was dismissive: 'Well, it's not going to be me'. The 

first sympathetic voice she encountered was that of Americans United for Life, which had been 

involved in Baby Doe's legal defence. However, given that experience ('They tried to save the 

Bloomington baby with 504, but the court system moves so slowly the baby was dead!'), the two 

instead resolved to make the issue public in the local press, 'to hold more harm from being done 
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until we can help the baby'. Canning also contacted sympathetic Congressmen, including Henry 

Hyde and Jesse Helms, as well as HHS Secretary Richard Schweiker's office. She also tried to talk 

to the family and the doctor in charge, going so far as to play the latter a ‘tape on infanticide by Dr 

Koop’ (presumably Whatever Happened to the Human Race). When this did not work, she formally 

charged Crawford Memorial with neglect (using a form sent to her by a Schweiker staffer). 

However, she was slowed by an uncooperative judiciary that did not share her desire for haste. As 

the judicial process slowly moved forward, Canning was contacted by the Justice Department's 

Deputy Assistant Attorney General, who, along with HHS, had been informed of the case by ALL 

and was preparing to file a file federal lawsuit against the hospital and the local child abuse agency. 

The process was cut short when, roughly a month after the baby's birth, the parents released the 

Robinson baby for adoption and the surgery went ahead.62  

Canning's story serves as a microcosm of the grassroots activism that Baby Doe's death 

sparked. Americans United for Life (AUL) and the American Life Lobby (ALL) eagerly embraced 

their assigned role as whistle-blowers, bringing numerous allegations of discrimination to the 

attention of the White House and urging prompt intervention under Section 504. After breaking with 

the National Right to Life Committee, Brown had established the Life Amendment Political Action 

Committee in conjunction with her husband Paul. After causing such headaches for the bishops 

during the 97th Congress’ abortion contretemps, the Committee changed its name to ALL and began 

to forge close links with the New Right; Paul Weyrich moved her and her husband into the offices 

of his Committee for the Survival of a Free Congress. The alliance amounted to more than just 

office space, however. Drawing on the expertise of direct-mail guru Richard Viguerie, Brown was 

able to claim 68,000 subscribers for her newsletter and established liaisons with 4,000 similar 

groups across America.63 She was forthright in bringing this influence to bear when lobbying the 

Reagan administration. For example, in a February 1983 letter to Attorney General William French 

Smith and interim HHS Secretary Thomas Donnelly, Brown reported an allegation of infanticide in 

Lansing General Hospital, Michigan, urging the two to act.64 They also enlisted from the 

movement's congressional wing: the same month, Jesse Helms wrote to HHS Secretary Margaret 

Heckler (who by then had replaced the interim Donnelly) asking for information on six alleged 

cases of infanticide, including Lansing.65  

 Canning's frustration at the slow-moving and inefficient response of official institutions was 
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also mirrored at the national level. HHS came in for particularly heavy criticism for its reluctance to 

both move swiftly to investigate the allegations, and, once the investigations were under way, to 

find that discrimination had occurred. Judie Brown was a particularly keen whistle-blower who did 

not take kindly to inaction. In her February 1983 letter to Donnelly and French Smith, she wrote: 'it 

has been 17 days and this is my third request, having received no reply or acknowledgement of our 

previous requests'.66 The failure of either HHS or the Department of Justice to act engendered a 

deep scepticism of the administration and its commitment to the cause, as Brown's angry ending to 

her letter makes clear: 'What are you doing? Doesn't the Reagan Administration care about 

infanticide?'.67 Testifying before a House of Representatives subcommittee in May 1983 (in relation 

to the eventual passage of the Child Abuse Amendment Act in 1984, of which more later) Brown 

accused the HHS Office of Civil Rights of conducting 'the sloppiest investigation by a federal 

agency I have ever seen'.68 Her allegations were circulated in an ALL press release two days before 

her testimony.69 This strategy of public pressure continued when ALL released to the public a letter 

sent to Secretary Heckler in March 1983. Brown requested an investigation of twenty cases of 

possible infanticide in Connecticut, specifically citing 'an instance of a nineteen-day long starvation 

of a handicapped baby, as well as five cases where death occurred due to withdrawal of care based 

on doctors' quality of life judgements.70 The letter itself was first released during an appearance by 

Gary Curran on AM radio in New York, where he described the cases as like 'the Bloomington Baby 

Doe five times over'.71  

 

The Baby Doe regulations  

 

 With the protests of the Baby Doe coalition ringing in its ears, the Reagan Administration 

soon realised that merely alerting federally funded hospitals to their Section 504 responsibilities 

would be insufficient to quell the dissent. Some have speculated that the impetus behind the federal 

government's decision to revisit the issue was the President himself, who was deeply affected when 

shown a documentary (‘Death in the Nursery’) that depicted infanticide as a regular, nationwide 
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occurrence.72 There is some archival evidence that the documentary, screened by an anti-abortion 

group during one of their regular White House meetings, created something of a ripple within the 

administration.73 A more likely explanation, however, is that the Administration acted so vigorously 

because the infanticide cases offered a seemingly simple way of quelling the increasing dissent 

emanating from below.  

 Accordingly, Reagan instructed the secretary of HHS – by this point, Margaret Heckler, a 

former Republican representative from Massachusetts with a strong anti-abortion record - to 

vigorously enforce Section 504. A five-man taskforce of Office on Management and Budget (OMB) 

and HHS staff was brought together and asked to ensure equal treatment of disabled infants. 

Convinced that Baby Doe had been a victim of discrimination because of his handicap, the 

administration sought to emulate civil rights enforcement measures of the past.74 The results were 

what colloquially became known as the Baby Doe regulations. Perhaps the most controversial 

provision of these new regulations was the requirement that federally-funded hospitals display 

posters warning that discriminatory treatment of disabled infants was a violation of Section 504, a 

measure that had been used in civil rights efforts in the past. Hospitals were ordered to display these 

'in a conspicuous place in each delivery ward, each maternity ward, each paediatric ward, and each 

nursery'. They read: 

 

DISCRIMINATORY FAILURE TO FEED AND CARE FOR HANDICAPPED INFANTS IN THIS 

FACILITY IS PROHIBITED BY FEDERAL LAW.  

 

Section 504 of the Rehabilitation Act of 1973 states that no otherwise qualified individual shall, 

solely by the reason of his handicap, be excluded from participation in, be denied the benefits of, or 

be subjected to discrimination under any program or activity receiving federal financial assistance.  

 

It went on to urge 'any person having knowledge that a handicapped infant is being denied food, 

water or other necessary medical care, or is being administered lethal substances' to contact the 

Handicapped Infant Hotline, or the local state child protective agency. The former, newly 

established as part of these regulations, became known as the Baby Doe hotline. 

 As one HHS official involved in the implementation of the regulations made clear, the 

administration drew both technique and justification from the rights movement of the sixties and 
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seventies: 

 

It’s like Title VI [of the Civil Rights Act, 1964] race complaints. Say we get a call from a black man 

who went to a hospital emergency room and felt that he got short shrift where whites were being 

treated. We’d take the same approach, we’d investigate. We’d look at what happened. Maybe he had 

a sore throat or a low fever, and was sent home, just as a white with the same symptoms would have 

been. That would be typical. But if we found a pattern where whites were getting better treatment 

than blacks with the same conditions, then we’d make a finding. Nobody says there’s anything 

wrong with that. Nobody complains then about intrusions in medical decision-making.75 

 

However, since discrimination in this instance could be a literal matter of life or death, the 

need to expedite the anti-discrimination process was evident in both the content and execution of 

the new regulations. Pointing to the 'exigent circumstances that may exist when a handicapped 

infant is denied food or other necessary medical care', the administration overrode the usual ten-day 

compliance period for federally funded hospitals and gave federal investigators (which came to be 

known as Baby Doe squads) all-hours access. The taskforce also bypassed the standard procedures 

of policy making. Where normally there would have been a drawn-out internal review process and a 

thirty-day period of public consultation, the administration this time published the Baby Doe 

regulations in the Federal Register on March 9 1983, just fourteen days before they were due to be 

implemented. As a Department of Justice Lawyer would later argue, 'The Secretary had to act, and 

act fast’.76 

 The first iteration of the Baby Doe regulations seemed designed to address the concerns 

loudly and repeatedly expressed by the grassroots anti-abortion movement. By applying the 

protection of Section 504 to disabled infants, it hoped to counter the perceived spread of the quality 

of life ethic by using the power of the regulatory state to uphold the rights of the individual – able or 

disabled – as inherent and inviolable. The hotline and Baby Doe squads further reinforced the 

impression that the morality of the medical profession had been so degraded by Roe v Wade that it 

could no longer be trusted to police itself. Consequently, ALL’s newsletter was strongly supportive 

of the administration's efforts, praising them as a 'genuinely life-saving victory' (albeit one that was 

'better-late-than-never').77 Credit for the regulations was given to Reagan himself, and hopes were 

high that with the anti-abortion Margaret Heckler now at the helm of HHS, redemption for Baby 
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Doe was at hand.78    

The White House continued to use its role in the Baby Doe case as a way of assuaging 

grassroots concerns over its inaction over other social issues. Supplementing the implementation of 

the new rules was the publication of an essay by Reagan in the spring 1983 issue of Human Life 

Review.79 In 'Abortion and the Conscience of the Nation', the president reiterated many of the key 

rhetorical themes that had characterised the anti-abortion movement's campaigns. In blunt language, 

Reagan wrote: 'make no mistake, abortion-on-demand is not a right granted by the Constitution [and 

was neither] voted for by our people nor enacted by our legislators'.80 Consequently, 'since 1973, 

more than 15 million unborn children have had their lives snuffed out'.81 He invoked Baby Doe as 

'tragic proof [that] we cannot diminish the value of one category of human life – the unborn – 

without diminishing the value of all human life'.82 He closed by equating the campaign against 

abortion and infanticide with the struggle against slavery: 

 

Abraham Lincoln recognised that we could not survive as a free land when some men could decide 

that others were not fit to be free and should therefore be slaves. Likewise, we cannot survive as a 

free nation when some decide that others are not fit to live and should be abandoned to abortion or 

infanticide. My administration is dedicated to the preservation of America as a free land, and there 

is no cause more important for preserving that freedom than affirming the transcendent right to life 

of all human beings, the right without which no other rights have any meaning.83 

 

Reagan’s article was praised as an 'historic first' which brought his 'deep personal conviction[s]' to 

the fore. Human Life Review's editor believed that publishing the article was an unprecedented 

move for a sitting president, and that the Baby Doe cases had been the 'catalyst' in convincing the 

President to take such an unusual step.84 The article was later published in a small anthology that 

also featured Koop's original 'Slide to Auschwitz' essay.85 

 Unsurprisingly, however, the new regulations drew the ire of the medical profession, 

implying as they did that they lacked the moral fibre to police themselves. Powerful interest groups 

such as the American Medical Association (AMA) were highly critical. In a letter to Heckler, the 
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AMA argued that the regulations represented an unwarranted federal intrusion into 'extremely 

complex issues arising out of varied situations'.86 The letter further argued that Congress did not 

intend Section 504 to apply to the question of treatment of disabled new-borns and criticised HHS 

for not consulting medical groups in formulating the rules. The notice and Baby Doe hotline came 

in for particularly strong comment both in the letter on the ground; one HHS official recalled that 

'doctors and nurses were calling here screaming, saying they were going to have a nervous 

breakdown if they didn't tear that sign off the wall. Some doctors said they were gonna [sic] stomp 

on it and burn it. That sign really set them off'.87 

 This anger moved the American Academy of Pediatrics, whose members had been warned 

by Koop just a few years previously of their slide towards Auschwitz, to challenge the regulations 

in a federal court in April 1983 (American Academy of Pediatrics v Heckler, 1983). The result was a 

stinging defeat for the Reagan White House. Debate in the courtroom revolved around the 

administration’s hasty implementation of the rules. Secretary Heckler’s argument in defence of the 

regulations that the very nature of discrimination in these cases meant that 'any delay [in 

implementation] would leave lives at risk', was rejected by the judge, who found that the 

administration had failed to allow for adequate public consultation and therefore struck the 

regulations down on procedural grounds.88 However, his criticism was more wide ranging. He 

expressed concern that there had been 'no consideration whatsoever of the disruptive effects of a 24-

hour, toll-free “hotline” upon ongoing treatment of new-borns', and was particularly critical of the 

Baby Doe squads: ‘in a desperate situation where medical decisions must be made on short notice 

by physicians, hospital personnel and often distraught parents, the sudden descent of “Baby Doe” 

squads on the scene, monopolizing physician and nurse time and making hospital charts and records 

unavailable during treatment, can hardly be presumed to produce higher quality care for the 

infant’.89 The picture that Judge Gerhard Gesell painted was of an intrusive federal government 

inserting itself into the previously sacrosanct private sphere of the family's medical decision-making 

process.  

 To the anti-abortion elements within the administration and the grassroots, this defeat was 

entirely in line with the judiciary's alleged disregard for the sanctity of life first witnessed in Roe v 

Wade.  Having lobbied for abortion to become a litmus test for judges appointed by the Reagan 

White House with little success, Judge Gesell's 'arrogant' decision seemed to confirm to the 
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movement that secular humanism was now the prevailing ideology with American jurisprudence.90   

Indeed, his decision cited the privacy principle at the heart of Roe as a likely future barrier to the 

administration's regulations (Gesell's primary reason for overturning was the administration's failure 

to allow for proper public consultation). The National Right to Life Committee bemoaned the 

continuing reverberation of Griswold v Connecticut in a letter to presidential advisor Edwin Meese, 

holding up Gesell's decision as evidence that 'some federal judges seem eager to extend the 

principle of “private choice” even further [i.e – to infanticide]'.91 Another writer in Human Life 

Review dismissed the paediatricians’ privacy arguments, finding instead that ‘the problem for the 

doctors…is that the administration is challenging…the moral understanding on which they have 

been willing to redefine their missions as doctors’.92 

 Baby Doe's death and Judge Gesell's ruling thus represented, in the anti-abortion 

movement’s eyes, compelling evidence that powerful institutions were colluding to push America 

further down the slippery slope established by Roe. Their fears appeared to be further confirmed 

when political pressure from other quarters of the Reagan coalition threatened to neutralise the 

coercive power of the regulatory state, and therefore imperil Baby Doe’s chances of redemption. As 

we shall see in chapter three, at this time the White House was grappling with the implications of 

the growing controversy around Grove City College, an independent Christian school in 

Pennsylvania that refused all forms of federal funding so as not to be bound by the regulatory 

provisions that came with it. However, the Carter administration had argued that school’s admission 

of students with loans and grants guaranteed by the federal government did in fact constitute federal 

assistance, and that this therefore bound Grove City to various regulatory statutes. Among these was 

Section 504, whose coercive power derived from the receipt of federal funding. The anti-abortion 

movement and their allies based their efforts to obtain great oversight of the nation’s hospitals on 

the argument that an institution’s receipt of Medicare and Medicaid funds bound it to abide by the 

statute’s non-discrimination provisions. If Grove City’s argument – which held that a college’s 

admission of students in receipt of federally-funded grants and loans did not bind them to abide by 

certain elements of the rights revolution – won the day, the Baby Doe coalition would lose its most 

powerful weapon. Two deeply-held conservative imperatives thus came into conflict; one which 

cast the regulatory state as a threat to religious liberty, the other which saw its coercive power as a 

way of halting the encroaching tide of secular humanism in American society.  

 Anti-abortion voices with the administration, on a tip from Americans United for Life, learnt 

that the Justice Department was planning to file a brief in response to a case brought by the 
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American Hospital Association in New York that, by supporting Grove City’s position, would 

drastically limit the application of Section 504. The Justice Department was apparently of the belief 

that in order to safeguard the First Amendment rights of religious schools and colleges, the term  

‘federal financial assistance’, which drove enforcement of 504 as well as the regulations in the 

Grove City case, must be defined narrowly.93 As the Baby Doe regulations relied on a broad 

definition of federal financial assistance for their coercive power, AUL and its supporters within the 

administration feared that their anti-infanticide efforts would be effectively neutered. Consequently, 

in a letter to President Reagan, Judie Brown warned 'anything less than full and vigorous pursuit of 

an appeal of Judge Gesell's decision will cause political embarrassment with civil rights groups, 

handicapped groups and pro-life groups'.94 

 Already sceptical of the administration’s commitment to the cause given the Justice 

Department’s stance and HHS’ allegedly shoddy investigations, the movement’s fears that Baby 

Doe’s redemptive power would go unrealised were heightened with the leak of an internal HHS 

memo in February 1983.95 The memo floated the idea of replacing the Baby Doe regulations with 

more flexible guidelines and delegating more enforcement power to state child abuse agencies 

rather than HHS and the Department of Justice. Its contents were published in ALL's monthly 

newsletter, which took particular exception to the supposed greater flexibility that these guidelines 

offered when dealing ‘unanticipated circumstances’: ‘what can that mean when one is dealing with 

the taking of the life of a child already born? What possible circumstances can result in a complaint 

regarding the murder of little babies that would not require the immediate action of the…federal 

government?’. The newsletter urged readers to write to the President and their Congressmen to 

make sure of the federal government’s ‘complete willingness to do everything possible...to act on 

every single complaint of possible infanticide reported to the various departments'.96  

 Whilst the White House continued to grapple with the quandary of how best to handle the 

competing imperatives of Grove City and Baby Doe and their increasingly querulous grassroots 

supporters, the regulations were revisited. As Judge Gesell had struck down the previous iterations 

on procedural grounds, the administration was confident that if they this time allowed for sufficient 

public consultation the regulations would pass. Koop, with his lifetime of experience in working 

with disabled new-borns, this time took a lead role in the process, utilising his high standing with 

both the anti-abortion movement and the medical profession to try and forge a compromise. In a bid 
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to find common ground, he proposed the establishment of hospital review boards to oversee cases 

of questionable treatment. This was welcomed by the medical groups engaged in the negotiations, 

who saw it as an opportunity to assert their ability to police themselves.  

However, in the eyes of the anti-abortion movement, physicians had squandered any moral 

authority they may once have had by first lobbying for abortion reform, practicing infanticide and 

then opposing the government's attempts to halt the practice. As such, they were held to be 

singularly unqualified to make such decisions. The Fundamentalist Journal's ironic name for the 

boards – 'God Squads' – reveals how uncomfortable social conservatives were with the medical 

establishment continuing to reserve life and death decision to themselves.97 As the Journal 

continued, 'they're going to become the Euthanasia Committees of the 1980s. And they're going to 

rubber-stamp every initial decision not to treat, just the way abortion committees in the hospitals 

rubber-stamped every physician's request to do an abortion'.98  

As if to confirm their worst suspicions, the journal of the American Academy of Pediatrics 

(AAP) – the plaintiffs that had challenged the Baby Doe regulations in court – published a 

commentary on the Baby Doe regulations from the bioethicist and philosopher Peter Singer.99 Then 

a philosophy professor at Monash University in Australia, Singer had gained some renown for his 

book Animal Liberation, now widely seen as the founding text of the animal liberation movement. 

His article celebrated the eclipse of the sanctity of life ethic that Roe had begun, rejected the 

slippery slope theory and assailed the Baby Doe regulations for putting doctors ‘in the absurd 

situation of having keep alive the most grossly defective infants, for whom life is either quite 

valueless [or] a positive burden’.100 ‘If we compare’, Singer wrote, ‘a severely defective human 

infant with a nonhuman animal…we will often find the nonhuman to have superior capacities’, and 

he looked forward to a future beyond the ‘religious mumbo-jumbo’ in which ‘we will not regard as 

sacrosanct the life of each and every member of our species’.101 

Singer’s article was held up as proof of the debased state of medical ethics in post-Roe 

America, and of the concomitant folly of hospital review boards102. The newsletter of the Ad Hoc 

Committee in Defense of Life, founded by Human Life Review publisher JP McFadden, compared 

Singer to Adolph Hitler and Heinrich Himmler, and posited the fact that the editors of Pediatrics 

were willing to publish such an article as evidence of how quickly the arguments seen in California 
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Medicine were being taken to their logical conclusion: ‘quality of life death-camps’.103 Lifeletter 

was not the only publication to invoke the spectre of the Holocaust: Singer earned himself the 

soubriquet ‘Son of Auschwitz’ from National Review.104 Citing opinion polls from paediatricians 

which seemed to imply that his views were commonplace within the profession, AUL concluded 

that Koop’s proposal was equivalent to 'set[ting] the fox to watch the chickens'.105  

The regulations were eventually republished in the Federal Register at the start of July – 

without the review boards - as a notice of proposed rulemaking, allowing for an extensive sixty-day 

period of public consultation. Slight alterations to the content of the regulations had been made: the 

hotline posters no longer had to be displayed in public places and were slightly smaller in size and 

examples of what did and did not constitute discrimination were included. The new regulations also 

placed greater emphasis on the role of state and local agencies, requiring them to establish measures 

to ensure that child protective services could prevent a recurrence of the Baby Doe case.106 Once 

more, the administration articulated itself in a vernacular designed to appeal to its anti-abortion 

base. HHS cited the Duff and Campbell article mentioned by Koop in his Slide to Auschwitz address 

as evidence that discrimination against handicapped infants was a common occurrence, and, whilst 

acknowledging that a parental right to privacy existed, argued that 'such rights are not absolute'.107  

 The Baby Doe coalition brought the full weight of the anti-abortion movement’s 

organisational resources to bear during the period of public consultation.108 To Judie Brown, though 

the regulations were a welcome improvement, 'only [by] thorough and vigorous enforcement of all 

laws and regulations...will infanticide be reduced to a minimum'.109 In order to make clear the 

movements’ investment in the regulations, the coalition sent out thousands of mailers to supporters. 

Supporters were encouraged to write to HHS in support of the revised regulations, with letter 

templates included in the circulars.110So successful was this strategy that of the roughly 12,000 

responses that the administration received regarding the republished regulations, ninety-seven 

percent were in favour. Many of these reiterated the rhetorical themes that had been established by 

Koop and Schaeffer in the previous decade. Some defended the regulations on the grounds that ‘I 

am a Christian and I support life’ or that the ‘support of murdering infants in stating that God made 
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a mistake’, whilst others assailed the medical profession for being ‘infected with the utilitarian 

ethic’ and having grown ‘hardened to death’.111  

 The medical establishment, however, remained firmly opposed. In a press release, the 

American Association of Pediatricians cited a number of examples in which Baby Doe squads had 

been dispatched to investigate alleged 504 violations, only to disrupt the work of hospital staff – 

and thus the treatment of the patients in their care – whilst finding that none had occurred.112 Like 

the Baby Doe coalition, they also relied on their network of supporters to raise their concerns during 

the public consultation period, but lacked the huge numbers that Brown and her allies could bring to 

bear: although the vast majority of the 141 responses from paediatricians and specialists opposed 

the regulations, their numbers paled into insignificance in light of the large numbers of letter-

writing activists, primed by years of warnings about slippery slopes and secular humanism, that 

wrote to defend a vigorous and empowered regulatory state.113  

 Baby Doe's death thus saw the administration and grassroots activists united in a desire to 

use the power of this regulatory state to act against ‘infanticide’. Whilst the grassroots at this stage 

welcomed the implementation of the Baby Doe regulations, the administration’s continued 

reluctance to bring the full coercive power of the federal government to bear against accusations of 

discrimination remained a source of tension. To activists such as Judie Brown, traditional 

conservative notions of the limited role of the state paled into insignificance given the need to halt 

the trends in medical ethics and wider society by the institution of the right to privacy. This 

surprisingly comfortable relationship with execution and extension of federal power to achieve 

socially conservative ends, evidenced by the fight to preserve and expand the Baby Doe regulations, 

was to be demonstrated yet further in the case of Baby Jane Doe.  

 

Baby Jane Doe  

 

 As the Baby Doe regulations were finalised following the period of public consultation, the 

birth of another heavily disabled new-born in New York on October 11 1983 would place renewed 

pressure on the Reagan administration to demonstrate its pro-life bona fides and provide an 

opportunity to test the efficacy of the new regulations for the first time. The child, who would come 

to be known as Baby Jane Doe in the ensuing controversy, suffered from a raft of interdependent 

disabilities - including spina bifida (an exposed spinal cord), microcephaly (an abnormally small 

head often associated with incomplete brain development) and hydrocephaly (a build-up of 
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cerebrospinal fluid on the brain) – which made her case much more complex than that of her 

Indiana namesake. After being presented with the options for treatment by the attending physicians, 

her parents decided against corrective surgery to treat the spina bifida and hydrocephaly since they 

had been told it was by no means a guaranteed success. Instead they opted for what was called 

‘conservative’ medical treatment, which involved administering anti-biotics and cleaning the spinal 

sac exposed as a consequence of the spina bifida. It also meant withholding food and water from the 

child. This course of action, whilst increasing the risk of death in the long-term, avoided the many 

immediate and serious risks that surgery posed.114 Despite the much more complex diagnosis, the 

fact that the conservative medical treatments the parents opted for increased the child’s risk of death 

meant that, on the surface at least, this case resembled that of Baby Doe.   

 As a consequence, the Baby Doe coalition once more sprang into action, acting according to 

the playbook that had been established over the previous eighteen-months. In Washington, the 

movement continued to act vigorously in their self-appointed lobbyist role, but again the slow-

moving federal government frustrated their calls for swift action. Gary Curran of the American Life 

League wrote to Betty Lou Dotson, HHS’ director of civil rights, pleading with here to 'send [your] 

investigators immediately. This baby is still alive'.115 When HHS seemed initially reluctant to get 

involved, Reagan himself was enjoined to act.116 So too did the California Pro-Life Medical 

Association write to Koop, bemoaning Baby Jane’s plight as ‘one more step down that slippery 

slope’ and asking for the surgeon general him to bring the full coercive weight of the federal 

government in an effort to save the child’s life.117 Even National Review, a publication not known 

for its commitment to the regulatory state, supported intervention as a natural extension of the civil 

rights movement: ‘We are reluctant to have the Federal Government playing Solomon in such cases, 

but then it was we, not the New York Times, who objected to the civil-rights legislation of the 

Sixties. We lost; the Times got its way; Washington became the arbiter of all sorts of local and 

intimate decisions that had formerly been left to local authorities or to private institutions and 

persons…Well, now that everybody's business is Uncle Sam's business, Uncle Sam has no choice 

but to take responsibility for poor creatures like Baby Jane Doe’.118 

Whilst lobbying the White House to bring the full power of the regulatory state to bear, they 

took matters into their own hands. On October 14, an attorney named A Lawrence Washburn, 

claiming to be acting on a tip from a confident, filed a petition in New York State Supreme Court 
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claiming that the child was being denied surgery on account of her disabilities. Washburn was an 

experienced anti-abortion activist who had previously worked for AUL in defence of the Hyde 

Amendment. Washburn, claiming that the child was a victim of discrimination because of her 

disability. With the support of AUL, he sought to force the hospital to operate. He was initially 

successful in convincing the state Supreme Court justice to appoint a malpractice lawyer as the 

child’s guardian, since he himself lacked standing. Although the judge ordered the surgery to go 

ahead, this decision was immediately reversed as the appellate division of the New York Supreme 

Court, upon appeal, once more deferred to the privacy of the parents. Washburn appealed his case 

all the way up the ladder, but in December the Supreme Court unanimously and without comment 

refused to hear his case on the grounds that he and the guardian lacked the legal standing to 

intervene in the matter.119  

 While Washburn fought his way through the courts, the White House, given the pressure that 

the eponymous coalition had exerted in the period since Baby Doe’s death, felt compelled to act. 

The administration had been alerted to the existence of Baby Jane on October 19 after a tip-off from 

the Baby Doe hotline. Koop immediately set about intervening, lobbying the president to act and 

using his personal connections to the medical profession to make contact with the attending doctors. 

As with the Baby Doe case, however, the physicians once more defended their actions using 

quality-of-life justifications, with one of them commenting that the conservative medical treatment 

was actually a mercy since ‘Baby Jane has only limited ability to experience comfort and more 

ability to experience pain’.120 When the hospital deployed similar arguments to thwart Washburn’s 

intervention, and once the local child abuse agency determined that no infraction had taken place, 

Koop came to believe that ‘Baby Jane needed someone to stand up for her’.121 

The surgeon general and HHS made repeated requests to obtain the child’s medical records 

in order to ascertain whether her Section 504 rights had been violated, arguing that Stony Brook 

Hospital’s receipt of roughly five-million dollars per year in Medicaid reimbursement triggered the 

statute’s federal funding requirement. They were repeateadly rebuffed by the hospital. 

Consequently, in early November, the Department of Justice sued Stony Brook hospital in a New 

York district court in order to obtain access to the child’s medical records, alleging that the 

hospital’s refusal to comply with this request was in itself a violation of the statute since the hospital 

was bound to provide the record by its receipt of federal funds (United States v University Hospital, 

1983). They were joined in an amicus brief by a host of disability rights organisations, including the 
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American Coalition of Citizens with Disabilities and the Disabled Rights Union.122 This was the 

first time that the federal government had ever sued for access to the private medical records of an 

individual.123 In response, Stony Brook and the child’s parents argued that Congress had not 

intended Section 504 to apply to health care decisions regarding infants, that it did not impose an 

obligation to treat on the hospital beyond equality of access, that Medicare and Medicaid 

reimbursements did not constitute federal financial assistance and that the privacy rights of both 

Baby Jane Doe and her parents protected her medical records from disclosure.  

Once more, however, the courts barred the way. Although the district court found that the 

receipt of Medicaid did in fact constitute federal financial assistance and therefore that Stony Brook 

was bound to abide by Section 504, it also found that Baby Jane Doe had not been subjected to 

discrimination and that consequently the administration had no right to her medical records. The 

court emphasised that the hospital had been willing to perform the surgical procedures at all times, 

and that it was the parents’ refusal to consent to the procedure, rather than discrimination on the 

basis of Baby Jane’s handicap, that had precluded surgery. Furthermore, the court found that the 

parents’ decision was a reasonable given that it was based on due consideration of the medical 

options available, precluding any liability by the hospital.  

The Baby Doe coalition saw these latest defeats as compelling proof that Roe had done 

fundamental damage to the sanctity of life ethic. One writer in the Human Life Review framed the 

defeat as proof that ‘the Supreme Court’s abortion privacy doctrine [was being extended to] 

includes the right of Baby Jane Doe’s parents to decide their spina bifida baby’s fate’. This was an 

outcome tragically consistent with the privacy doctrine that had enabled Roe: ‘if there is an 

effectively unencumbered privacy right to abort a healthy child even shortly before birth, then why 

isn’t there a corresponding or similar right to end the life of a handicapped child shortly after birth? 

Clearly…the New York and Indiana officials involved in the Baby Doe cases have taken just that 

cue from Roe v. Wade’.124  

The media, which had paid close attention to the case, did not share this analysis. As Dennis 

Stern, then editor of the New York Times put it, it was 'an incredibly gripping human story [in which 

the parents] had to make a very personal and difficult decision and it became clear that the federal 

government would not let them [make it on their own]'.125 Stern’s assessment was mirrored on the 

Times´ editorial page, which concluded from the administration’s actions that ‘there is evidently no 
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one at all in the Department of Justice with both authority and humanity. If there were, it could not 

have made the merciless decision it did in the case of Baby Jane Doe. How many days and weeks of 

torment must the poor parents suffer before the Reagan Administration abandons its callous 

tenacity?’. Nor was the Administration's case helped by an ABC programme on the controversy, in 

which the attorney that had brought the case, A Lawrence Washburn, came off as cold and 

unsympathetic compared to Baby Jane Doe's mother.126  

 The parent’s decision to eventually relent to the surgery, soon followed by Baby Jane’s 

release from hospital, did not end the dispute. Indeed, the administration's woes would continue 

following the publication of the final Baby Doe regulations in the Federal Register on January 12 

1984. Having this time allowed adequate time for public consultation, the administration was 

confident that the regulations would this time overcome Judge Gesell's prior objections and pass 

judicial muster. They were equally confident of support from the Baby Doe coalition, despite their 

reservations surrounding the provisions in the regulations for the voluntary establishment of infant 

care review committees. However, when the American Hospital Association filed suit against the 

final regulations in a New York District Court (American Hospital Association v Heckler, 1984), 

they soon found they were wrong. In invalidating the rules, the judge expressed 'obvious discomfort 

with this rather totalitarian notion of injecting into hospitals a whole squeal system'.127 This time the 

rules were rejected on the weaknesses of their argument, rather than the inadequacies of their 

formulation: the court found that Congress had not intended the Rehabilitation Act to apply to 

disabled new-borns and struck the Baby Doe regulations down.  

 

The passage of the Child Abuse Amendments and the final demise of the Baby Doe regulations 

 

 Despite the Baby Doe regulations falling once more at the latest legal hurdle, the enactment 

of the Child Abuse Amendments in October 1984 represented a qualified victory for those that 

sought an expanded role for the federal government in the nation’s paediatric wards. Where the 

White House and the Baby Doe coalition had pursued their goals through the federal regulatory 

apparatus, the legislation that passed through Congress with broad bipartisan support instead 

approached the issue of selective non-treatment of disabled new-borns by strengthening the child 

abuse protections that already existed at state level. Momentum behind Representative John 

Erlenborn’s (R-IL) bill had been growing over the previous two years, and a final version reached 

the floor in the summer of 1984 as the fate of the Baby Doe regulations was being decided by the 
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judiciary.128  

 The receipt of federal funds was once more used to ensure compliance; states in receipt of 

child abuse funds from Washington were required to classify discriminatory withholding of medical 

treatment from disabled infants as a form of child of abuse. Following an infraction, individuals 

within each hospital were required to notify state child abuse agencies. Grants to improve the 

provision of services to disabled infants were established. Finally, HHS was instructed to publish 

model guidelines for Infant Care Review Committees. First proposed by the American Academy of 

Pediatrics for inclusion in the Baby Doe regulations, and derided by the anti-abortion movement as 

‘God squads’, these committees, unlike the original proposal, were not mandatory and were 

intended to offer non-binding medical advice in the case of disagreement between the attending 

physician and a child's family. 

 The bill was the product of months of tense negotiations between healthcare groups, 

including the American Hospital Association, the American Academy of Pediatrics and the 

American Nurses Association, and disability rights organisation and their anti-abortion allies, 

including the Disability Rights Center, the NRLC, ALL and Koop’s old allies, the Christian Action 

Council. Notably absent from the negations was the AMA, who opposed any regulations that did 

not allow for quality of life considerations.129 Working with a bipartisan alliance of senators, 

including Orrin Hatch, Christopher Dodd (D-CN), Jeremiah Dention (R-AL) and Alan Cranston (D-

CA), the Baby Doe coalition successfully overcame efforts by congressional liberals to limit the 

scope of the amendments. In one instance, when it became rumoured that Edward Kennedy (D-MA) 

was wavering in his support unless quality of life considerations were included, disability rights 

groups, taking their cue from the civil rights movement twenty years ago, staged a sit-in in his 

Boston office that convinced him to back down.130 With Kennedy’s belated support, the Child 

Abuse Amendments passed through Congress with comfortable bipartisan majorities and were 

signed into law by President Reagan on October 9 1984.  

 However, this achievement did not fully satisfy the Baby Doe coalition. Both James Bopp Jr 

and Thomas J Balch, general counsel to the National Right to Life Committee (NRLC) and staff 

counsel to Americans United for Life respectively, were consulted in the formation of the 

regulations as the legal advisors to two of the most prominent anti-abortion groups. Bopp and Balch 

acknowledged that in requiring the provision of nutrients at all times, outlawing quality of life 

considerations in treatment decisions and in mandating the action of child abuse agencies in the 
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case of discrimination, the Child Abuse Amendments were 'a key step in the continuing struggle to 

achieve recognition of the rights of children and of persons with disabilities'.131 However, they 

feared that once more, Baby Doe's redemptive power would go unrealised if the federal government 

was not further empowered to act. As some state child abuse agencies did not receive federal funds 

and were therefore not bound by the amendments, the two argued that the remedy lay in the revised 

Baby Doe regulations, then awaiting appeal before the Supreme Court. Only with this broader law 

on the books, Bopp and Balch argued, would the 'substantial limitations' of the Child Abuse 

Amendments be overcome.132 Their reservations also shared by their newfound allies; Evan Kemp 

of the Disability Rights Center worried that, without the Baby Doe regulations to provide 

enforcement mechanisms, the law would amount to little more than a stopgap measure.133 

 Unfortunately for Bopp and Black, however, the judiciary would once again prove 

unsympathetic. On January 15 1986, the process that began with the birth of Baby Doe almost four 

years earlier finally culminated in a Supreme Court hearing on the Baby Doe regulations (Bowen v 

American Hospital Association, 1986). HHS was appealing the earlier appeals court ruling from the 

Baby Jane Doe case, in which the court had agreed with the AMA’s contention that Congress had 

not intended the Rehabilitation Act to apply to the question of medical treatment for disabled new-

borns and thus denied the administration's authority to intervene. On behalf of the administration, 

then HHS Secretary Otis R Bowen maintained that a hospital’s failure to treat disabled new-borns, 

parental consent or not, violated Section 504 and therefore required federal oversight, a position 

which was supported in an amicus brief filed by Bopp on behalf of the NRLC.  The administration 

was opposed by a coalition of medical groups that included the AMA and the American Hospital 

Association, who challenged the notion that Section 504 was intended by Congress to regulate the 

treatment of disabled newborns, and therefore the statutory legitimacy of the regulations 

themselves.  

 These arguments, however, were not enough to sway the Supreme Court. In a narrow 

decision, the Court, led by Justices Stevens, Marshall, Blackmun, Burger and Powell, found against 

the administration, with Justices White, Brennan and O'Connor dissenting (Chief Justice William 

Rehnquist recused himself for unspecified reasons). In the majority opinion written by White, the 

Court disagreed with the HHS' argument that the case of Baby Doe demonstrated the need for the 

regulations, finding that 'the Secretary's own summaries of these cases establish beyond doubt that 

the respective hospitals did not withhold medical care on the basis of handicap and therefore did not 
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violate 504'.134 Rather, the Court found that the absence of treatment in every single one of the cases 

HHS cited as instances of discrimination rested instead on the lack of parental consent. 

Furthermore, as Deputy Assistant Attorney General Charles J Cooper admitted under questioning 

from Sandra Day O’Connor, all fifty states already had child-abuse and neglect laws which 

obligated hospitals to report parental refusal of medically-indicated treatment. Given this,  

Thurgood Marshall, giving voice to the another of the many ironies at play in the Baby Doe cases, 

argued that the ‘truth’ of the regulations was that ‘the Federal Government’s just taking over the 

states’ functions’.135 In light of these facts, the Court found no adequate justification for the 

regulations, and the Baby Doe regulations were conclusively overturned.   

 

Conclusion 

 

 The Baby Doe cases shed a sharp and revealing light on the right, rights and the culture wars 

during the age of Reagan. Firstly, they reveal how the anti-abortion movement was motivated by 

more than just an opposition to Roe v Wade. The movement expended considerable time and 

resources in their campaign against alleged infanticide, repeatedly pushing the administration to act 

to bring the full power of the federal government to bear in the struggle. In this instance, they did so 

not, as some historians have argued, because they sought to control female reproduction, but 

because the Baby Doe cases seemed to represent a violation of the sanctity of life ethic they held so 

dear. By taking it upon themselves to decide that the lives of disabled infants were not worthy of 

equal care, both the parents’ and the medical profession were usurping God’s authority to decide 

which lives were worthy to be lived. Their motivations therefore reflect James Davison Hunter's 

classic formulation of this culture wars, in which the two sides are divided not by the traditional 

political distinctions between left and right, but instead by 'allegiances to different formulations and 

sources of moral authority'.136 This was the dispute that lay at the heart of the Baby Doe cases; for 

physicians, their moral authority derived from their medical prowess; for the anti-abortion 

movement, moral authority was reserved for God and God alone. As a Justice Department lawyer 

said at the time; ‘it comes down to a basic attitude about life’: one which saw its value as contingent 

upon other factors, the other which held its worth to be inherent and inviolable.137   

It was this commitment that led to the two most ironic elements of the Baby Doe cases. 

First, consider the incongruity of an important element of Reagan’s conservative coalition working 
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to utilise and even expand the regulatory state that had been erected by liberalism over the previous 

twenty years. To the anti-abortion movement, the vast coercive power that the rights revolution had 

endowed the federal government with represented an opportunity to pursue its long-standing grudge 

against the medical profession and its quality of life ethic. After all, what price traditional 

conservative notions of the limited state when the lives of babies, born and unborn, were at stake? It 

was the receipt of federal funding that gave the movement the leverage with which it hoped to force 

compliance. Secondly, this incongruous commitment drove them to form alliances with groups who 

were by no means natural allies of the conservative movement. Thus, although the disability rights 

movement had been one of the driving forces behind the establishment of the regulatory state that 

Reaganism had pledged to roll back, the two’s shared scepticism of medicine’s authority brought 

them together under the banner of anti-discrimination.  

Keith Cassidy has argued that the fundamental epistemological cleavages that divide the two 

sides of the culture wars mean that the conflicts are essentially 'pre-political'.138 Although the ironies 

outlined above would seem to support this case, a deeper analysis of the Baby Doe cases belies this 

conclusion. Though the anti-abortion movement was predicated on opposition to Roe v Wade, the 

Supreme Court’s decision to legalise abortion was only made possible by the earlier decision in 

Griswold v Connecticut that found a fundamental right to privacy in the constitution. Although the 

Baby Doe regulations were overturned several times for irregularities in their formulation or an 

absence of congressional intent for the administration’s stance, opposed judges frequently cited the 

parental right to privacy as a likely stumbling block even if these more immediate concerns were set 

aside. The Supreme Court decisions which established parental autonomy in certain spheres (Meyer 

v Nebraska, 1923 and Pierce v the Society of the Sisters, 1925), although dating back to the 

Progressive era, would provide ‘the cornerstone for the Court’s revival of substantive due process in 

the context of personal liberties during the 1960s and 1970s’.139   

Consequently, to the anti-abortion movement the protections provided by the privacy right 

seemed to be an important catalyst in America’s slide towards Auschwitz; not only did it grant 

women the right to take the lives of their unborn children, but, in the Baby Doe cases, it also 

seemed to grant parents the right to eugenic infanticide. It seems, therefore, that even though the 

epistemological differences identified by Hunter were undoubtedly at play in the Baby Doe cases, 

the conflicts they engendered were not pre-political but were fought on terrain that had been 

fundamentally reshaped by the political changes instigated by the Warren court in the 1960s. The 

historical ironies of the Baby Doe cases therefore help us to understand how, in Julian Zelizer’s 
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words, conservatism and liberalism evolved in a dialectical fashion in the 1980s.140 As we have 

seen, when the anti-abortion movement saw opportunities to pursue its goals using the regulatory 

state erected by liberalism, it had few qualms about doing so. Zelizer and Bruce Schulman’s 

argument that liberalism’s enduring legacy was in ‘firmly rooting a set of institutions and policies, 

as well as a series of public expectations about what government could and should accomplish' 

holds true as much for some of the elements of the right as it did for the left.141 The anti-abortion 

movement, central part of the Reagan coalition though it was, had imbibed this expectation, and 

their political importance drove the White House to act against its anti-statist instincts and deploy 

the full coercive power of the regulatory state.  
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Chapter three 

'A blueprint for total federal control': the right, Grove City College v Bell and the Civil Rights 

Restoration Acts, 1984-1988 

 

'Of all the freedoms enjoyed by Americans, none is more cherished than the freedom of independent 

thought and action'.1 Such was the explanation of Charles S MacKenzie, president of Pennsylvania's 

Grove City College, for his institution's 1977 refusal to sign a Department of Health, Education and 

Welfare (HEW) Title IX compliance form. Founded in 1876, Grove City College was a non-

denominational Christian liberal arts college in Pennsylvania, which, to safeguard that most 

cherished of freedoms, had rejected all forms of federal funding. In so doing, the college hoped to 

maintain its independence from the various federal regulations that would follow. One such 

regulation was Title IX, passed as part of the Education Amendments of 1972 following a sustained 

campaign led by feminist activists who sought to achieve equal athletics opportunities in the 

nation's public schools. It read simply: 'No person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be subjected to discrimination under 

any education program or activity receiving federal financial assistance'.2 MacKenzie, a 

Presbyterian minister, argued that the college's refusal to accept federal funding stemmed not from a 

desire to retain the freedom to discriminate ('in fact, discrimination is morally incongruous to our 

very being'), but rather to safeguard its 'academic independence [from] the ever-encroaching arms 

of government regulation'.3 As historians have made clear, the receipt of federal funds was the 

engine that drove the Civil Rights Act of 1964, enabled the dismantling of the Jim Crow system in 

the South, and powered many parts of the subsequent regulatory state.4 In the 1970s, under the 

leadership of Democrat and Republican presidents alike, the ongoing rights revolution had seen 

HEW move beyond the issue of school desegregation and use the receipt of federal funds as a 

justification for policing discrimination against women, the aged, the disabled and linguistic 

minorities.5  

However, HEW would soon find that the question of what exactly constituted ‘federal 
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financial assistance’ had no clear answer. As conservatives would bemoan in the prolonged debate 

that followed Grove City’s refusal to signal its compliance with Title IX on the grounds that it did 

not receive federal funds, America was now saturated with money from Washington. Sometimes 

this took the form of direct grants to state governments, at others it appeared in more indirect forms 

through federal programs such as Social Security and Medicare/Medicaid. The distinction between 

the two was the issue at the heart of the Grove City case. Under President Carter, HEW maintained 

that because around ten-percent of the college's 2,200 students had their tuition covered by 

federally-funded grants and loans, Grove City was in fact bound by Title IX and other regulations 

since these grants amounted to the receipt of federal financial assistance. The college, however, 

which had not actually been accused of discrimination, argued that since these were not paid to it 

directly it was not bound to comply.6 

 A six-year court battle ensued that eventually culminated before the Supreme Court in early 

1984. In a 6-3 decision in Grove City College v Bell (1984), the Court sided with the newly-formed 

Department of Education in finding that federally-funded student grants were tantamount to federal 

financial assistance, and that therefore Grove City was bound by Title IX regulations. However, the 

Court also found that the ‘program or activity’ in question was not the college as a whole, but only 

its financial aid office, as this was the direct recipient of the federal funds.  

This narrow interpretation of the regulations was greeted with outrage from civil rights 

advocates. They feared that since the language of Title IX was modelled on Title VI of the Civil 

Rights Act of 1964, and was also the basis of Section 504 of the Rehabilitation Act of 1973 and the 

Age Discrimination in Employment Act (1967), the precedential power of the ruling would 

similarly constrict these bills and further imperil the civil rights of minorities, the disabled and the 

elderly. In response, a coalition of civil rights and women's activists, labour and education unions 

and mainline religious organisations cooperated with sympathetic senators and representatives to 

introduce legislation to ensure that federal anti-discrimination statutes applied to the entirety of any 

institution that received federal funds. In response, anti-statist conservatives, the Christian Right 

and the anti-abortion movement mounted a concerted campaign that sought to frame these efforts as 

an unprecedented extension of federal power which posed a serious threat to federalism and 

religious liberty. After two initial bills fell to a filibuster by Senator Orrin Hatch and divisions over 

abortion, and despite Ronald Reagan's attempt to be the first president since Andrew Johnson in 

1866 to veto a civil rights bill, the Civil Rights Restoration Act was finally passed in 1988.  

 Though the Supreme Court's decision seemed to spark a sudden political firestorm, this was 
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an issue that already been smouldering away from the public eye for several years. Despite Jerry 

Falwell's claim that it was the legalisation of abortion that convinced him and his fellow 

evangelicals and fundamentalists to break with hermetic tradition and re-engage with politics, 

historians have recently pointed to the federal government's increasingly active regulation of 

education as a key factor in the politicisation of the Christian Right.7 Indeed, Paul Weyrich, the New 

Right organiser who played a key role in the formation of Falwell's Moral Majority, recalled that for 

many Southern Baptists, Roe v Wade (1973) did not constitute a call to arms, but instead reinforced 

their attitudes that 'we should have nothing to do with politics, and keep ourselves to ourselves'.8 

This analysis is corroborated by Edward G Dobson, an alumnus of the fundamentalist Bob Jones 

University in South Carolina, who was one of the first board members of the Moral Majority. 

'Frankly', said Dobson, 'I do not remember abortion [being a factor]’. Instead, when he and his 

abstemious Baptist colleagues sat in the 'non-smoke-filled' back rooms and discussed 'why we 

ought to do something', [it was the] perceived threat...of what the government was going to do to 

Christian schools' that animated them.9 Initially, the Supreme Court's decisions to desegregate 

public schooling (Brown v Board of Education, 1954) and ban mandatory school prayer (Engel v 

Vitale,1962) had bolstered prevailing hermetic tendencies, as evangelicals and fundamentalists 

established their own institutions in response. Mega churches, hospitals, summer camps and schools 

and universities proliferated to such an extent that during the 1970s, public school enrolment 

declined by 13.6%, and by the middle of the 1980s, two and half million students were enrolled in 

over 17,000 independent Christian schools across the nation.10 However, the decision of the Nixon 

administration to threaten the tax-exempt status of schools with racially discriminatory admissions 

policies - a threat on which the Carter administration belatedly made good when revoking Bob 

Jones University’s taxpayer subsidies – made clear the federal government's increasing willingness 

to regulate the internal affairs of private Christian schools.  

 We have seen in chapters one and two how the right utilised both the rhetoric and the 

regulations of the non-discriminatory state to further their political ends. However, when debating 

the proper course of action that should follow the Grove City decision, opponents of the Civil 

Rights Restoration Act rejected the validity of these regulations when the bill's proponents sought to 

apply them to the regulation of private Christian schools. Its critics were varied; activists from the 

Christian Right held that Title IX violated their first amendment rights since it conflicted with their 
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religious convictions on issues such as homosexuality, abortion or the ordination of female clergy; 

anti-statist conservatives characterised the bill as a 'blueprint for total federal control' which, due to 

the proliferation of federal welfare programs such as Food Stamps and Social Security, would tie 

vast numbers of independent business to burdensome and intrusive regulations through the receipt 

of such indirect federal financial assistance; the anti-abortion movement feared that pro-choice 

groups would use the bill to force federally-funded religious colleges and hospitals to provide 

abortion services so as not to violate Title IX's provisions against gender discrimination.11  

Although these critics sang different songs, all derived from the same hymn book: the Civil 

Rights Restoration Act was nothing of the sort, and instead used the noble mantle of civil rights to 

disguise the pursuit of various leftist ends, be they the total secularisation of all education, the 

growth of the regulatory state into every aspect of American life or a massive expansion of abortion 

services. These critics were willing to grant that freedom from discrimination on the grounds of 

race, gender, age or handicap was a valid and worthy goal. But, they argued, since these barriers had 

already been dismantled with the passage of the Civil Rights Act and its progeny, any further claims 

to civil rights were merely those of interest groups seeking special dispensations from the federal 

government.  

 As Jonathan Zimmerman has observed, education has always played a central role in the 

culture wars. Disputes over evolution, school curricula and prayer in the classroom, to choose just 

three among many, ‘reflect not just differences over specific educational policies…but different 

ways of seeing the world’.12  The right’s reaction to the Grove City case and the Civil Rights 

Restoration Act, therefore, in addition to shedding light on the dispute in question, allows us to 

draw deeper conclusions regarding how these activists conceived of and reacted to the wider 

political context in which the dispute itself took place. 

 Consequently, it becomes clear through this case study that the right, to a limited extent, was 

willing to reconcile itself to some of the realities of the rights revolution. Twenty years previously, 

the right had resisted the civil rights movement with cries of ‘segregation forever’ and ‘states’ 

rights’. However, come the 1980s, the outrage at the reinstatement of Bob Jones University's tax-

exempt status made clear that overt racial discrimination was beyond the pale when debating civil 
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rights. Consequently, each and every opponent of the Restoration Act made clear their personal 

abhorrence for racial discrimination through either legislation or rhetoric, a stance translated into 

policy by one of Orrin Hatch’s legislative alternatives. This reconciliation with the rights revolution, 

however, remained calcified in the ‘classical’ phase of the civil rights movement. Once the civil 

rights framework was stretched by activists on the left beyond this negative concept of liberty 

(freedom from racial discrimination) to incorporate the concept of collective group rights (freedom 

to choose when, where, and with whom to reproduce, for example) conservatives saw nothing but a 

ruse by minority interest groups lobbying for special dispensations from the government.  

Secondly, it becomes clear that rather than being a period of untrammelled conservative 

ascendancy, the 1980s were a decade in which the defenders of the liberal legacy, in this respect at 

least, successfully stymied and stalled conservative attempts to roll back the regulatory state. A 

panoply of interest groups, many of which had their roots in the rights revolution, together with 

their congressional allies, rallied in defence of the regulatory state. After a protracted struggle, they 

managed to restore (with one major exception) its broad coercive powers.  

This exception – the adoption of an abortion-neutral amendment to the bill – brings us to our 

findings with regards to the culture wars. Where the Baby Doe cases saw the anti-abortion 

movement united in advocacy for a regulatory state with coercive powers broadly conceived, the 

Grove City case and the Civil Rights Restoration Act saw them shift positions. Now, when the left 

made similar demands, the right denounced their rights-claims as fundamentally invalid. This shift 

hinged on the underlying rationale for these rights-claims. When defending the statutory rights of 

Baby Doe, the anti-abortion movement was motivated by a desire to undermine the right to privacy, 

which they believed had given rise to a society that condoned eugenic infanticide. However, when 

pro-choice forces sought to apply a similarly broad conception to the regulatory state in defence of 

abortion rights, which were of course predicated on the right to privacy, their claims were dismissed 

as a perversion of the noble mantle of civil rights. So central was the issue that the Catholic bishops, 

usually a reliable ally in the struggle for civil rights, broke with their former allies to join the 

Christian Right in opposing any restoration bill that expanded abortion and the right to privacy, 

despite some differences over the extent to which the bill should be amended. Clearly then, the 

fundamental political changes that had occurred in the 1960s continued to shape and structure the 

culture wars of the 1980s. 
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The post-war growth in federal aid to education  

 

 Prior to World War II, the federal government's role in higher education had been relatively 

minor. However, the passage of the GI Bill in 1944 provided federal financial support for nearly 

eight million veterans to enter higher education and ushered in a new, more centralised era for 

education in the United States. This was driven in part by geopolitical factors. The Manhattan 

Project had demonstrated the game-changing military potential in the brightest minds of the 

academy working at the behest of the federal government, and the onset of the Cold War thus 

brought with it a new emphasis on education as another front in the Cold War. In 1958, following 

the Soviets' launch of Sputnik, Congress passed the National Defense Education Act to close the 

science gap, authorising a massive surge in funding for America's schools and colleges. The next 

ten years became known as the 'Golden Decade' for American higher education as federal research 

funding increased more than five-fold. By 1968, federal financial assistance in some direct form 

(grants, low income loans, research and training, graduate fellowships) reached ninety-two percent 

of America's 2734 colleges and universities.13 This was further expanded in 1972, as Congress made 

provisions for tuition grants for low and moderate income students.14 So central had the federal 

government become to education provision that, by the end of the decade, Congress voted to break 

up HEW and create a separate, Cabinet-level Department of Education. 

 The expanded federal role in education did not sit comfortably with the right. After his failed 

attempt to dethrone Gerald Ford for the presidential nomination in 1976, Ronald Reagan spent the 

next four years burnishing his conservative credentials ahead of his successful 1980 run, in part 

through attacks on 'the federal education juggernaut'.15 In one of his syndicated newspaper columns, 

he lauded the stance of Hillsdale College, a small liberal arts college in Michigan which fought a 

long campaign against HEW regulations that mirrored that of Grove City. Although the college had 

established race-blind entry requirements twenty years before the Emancipation Proclamation and 

had 'never taken a nickel of government money', HEW's 'battalions of social engineers' still 

attempted to 'bring Hillsdale to heel' through its receipt of students with federal loans and grants.16  

Reagan confidante and future Attorney General Edwin Meese also took to calling the newly-

organised Department of Education a 'ridiculous bureaucratic joke', whilst others referred to it 
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disparagingly as 'the Titanic'.17 This disdain was written into the GOP's 1980 campaign platform, 

which took Democrats and the Carter Administration to task for 'launching one fad after another, 

building huge new bureaucracies to misspend our taxes' and pledged to immediately abolish the 

Department.18 This position was part of the campaign's stated policy of New Federalism, which 

would eliminate federal education grants entirely and restrict the central government's role to little 

more than data collection.  

However, Gareth Davies’ exploration of the post-war expansion in federal education shows 

how this rhetoric was not translated into action.19 Davies argues that conservative opposition to the 

growing centralisation of education in the years immediately following World War II was genuine 

and sustained, driven as it was by the three R’s – race, religion and reds.20 However, by the 1970s, 

landmark laws such as the Elementary and Secondary Education Act of 1965 had become 

embedded in the fabric of American politics, acquiring powerful networks of supporters and 

lobbyists that made them ‘if not impregnable, then at least firmly resistant to assault’.21 Despite 

Reagan’s criticisms and the GOP’s public pledge to abolish the Department of Education, the 

stickiness of the education reforms of the 1960s and 1970s meant that the Reagan administration 

expended little political capital in attempt to roll them back.22   

 The right’s public rhetoric on the rights revolution that had taken place in the wake of the 

civil rights movement was also critical. Although Reagan had rowed back from his previous 

opposition to the Civil Rights and Voting Rights acts, his was a colour-blind version of civil rights 

that remained calcified in the ‘classical’ phase of the movement. As Jacquelyn Dowd Hall has 

argued, this conservative framing of civil rights 'ensures the status of the classical phase as a 

triumphal moment in a larger American progress narrative', and ignores the King who defined 'the 

black revolution [as] much more than a struggle for the rights of  Negroes...It is exposing evils that 

are rooted deeply in the whole structure of our society...and suggests that radical reconstruction of 

society is the real issue to be faced'.23 This ideology was central to the attempts by Reagan and the 
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Republican party to grapple with the enduring influence of the civil rights movement in American 

politics. As Reagan stated on the campaign trail in 1980: 'we must not allow the noble concept of 

equal opportunity to be distorted into federal guidelines or quotas which require race, ethnicity, or 

sex – rather than ability or qualifications – to be the principal factor in hiring or education'.24 

Reagan continued to speak on the topic during his administration, his remarks upon signing the bill 

that made Martin Luther King's birthday a federal holiday a succinct summary of this mindset; 

King's lesson to America was, in the president's words, that 'true justice must be colorblind'.25 In the 

eyes of Reagan and other colour-blind conservatives, true adherence to King's dream instead 

required an opposition not only to colour-conscious federal programs such as busing and affirmative 

action, but also the perversion of his legacy through cynically manipulative rights-claims.26 

 Consequently, relations between the Reagan administration and civil rights groups were 

stormy. The appointment of the staunchly conservative William Bradford Reynolds, an avowed 

opponent of affirmative action, to head the Justice Department's Civil Rights division was an early 

indicator of the administration's determination to roll back the regulatory state.27 Elsewhere, the 

White House successfully stacked the Civil Rights Commission with advocates of Reagan's brand 

of colour-blind conservatism. The president appointed as chair the black conservative Clarence 

Pendleton, a man whose adherence to this ideology ran so deep that he once refused to attend a 

meeting consisting solely of the White House's African American staff, since to do so would be 

'contradictory to what...I believe about working toward a race and gender-neutral and colour-blind 

society'.28 The administration’s hastily-reversed decision to restore the tax-exempt status of Bob 

Jones University in 1982, coupled with its vacillation over the renewal of the Voting Rights Act, did 

nothing to alleviate concerns within civil rights organisations that the president was no friend of the 

movement. The White House's efforts to stack the Commission led the NAACP to accuse the 

administration of trying to force 'a redefinition of what a civil rights issue [actually] is'.29 In a 
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departure from the Association's usual non-partisanship, Benjamin Hooks, the organisation’s 

executive director, called the administration's civil rights policies a 'cancer' and hinted that the cause 

would be best served through a vote for the Democrats in the 1984 elections.30  Allied with the 

president's poor standing with women's groups due to his public opposition to the Equal Rights 

Amendment and strong denunciations of abortion, the public discourse surrounding civil rights was 

as toxic as it had been at any time since the sixties. The White House duly launched public relations 

campaigns to try and repair some of the damage, but despite a new Working Group on Women led 

by Deputy Chief of Staff Michael Deaver, and photo ops of William Bradford Reynolds singing 'We 

Shall Overcome' alongside Jesse Jackson, civil rights continued to be, in the words of one unnamed 

administration official, the White House's 'very own chamber of horrors'.31  

 This, then, was the context in which Grove City's long judicial struggle against the 

Department of Education finally wound its way to the Supreme Court in February 1984. At issue 

was not whether the college itself discriminated; both sides agreed that this was not the case. 

Instead, the court faced four questions that dealt, at heart, with the reach and power of federal civil 

rights legislation: whether or not an educational institution was a receipt of federal funds because of 

its students' receipt of government grants: whether Grove City's refusal to sign the Title IX 

compliance form warranted the termination of federal financial assistance; whether requiring an 

institution to comply with Title IX's anti-discrimination provisions was a violation of its first  

amendment rights; and, if federally-funded grants did trigger coverage, whether this coverage 

applied to the entire institution. However, the Department of Education held that its admittance of 

students with federally-guaranteed student loans and Pell grants, who had brought in almost two-

million dollars over the previous ten years, was in fact tantamount to financial assistance from the 

federal government.32   

 On February 28 1984, the Court handed down its decision. The justices unanimously found 

that the admission of students who received federal financial assistance did in fact trigger Title IX 

coverage, that Grove City's refusal to sign the Title IX compliance form justified the termination of 

federal assistance, and that the college's first amendment rights were not violated since it was free to 

not participate in the grants programme should it wish to be free of federal obligation. The final 

question proved more controversial, however. Writing for the majority in a 6-3 split decision, 

Justice White 'the receipt of [federal funds] by some of Grove City's students does not trigger 
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institution-wide coverage under Title IX. In purpose and effect, BEOGs represent federal financial 

assistance to the College's own financial aid programme, and it is that program that may be properly 

regulated under Title IX'.33 Essentially, although Grove City did receive federal funds, the only part 

of the institution that was bound to comply with the anti-discrimination statutes thus triggered was 

the college's financial aid office. In dissent, Justices Brennan and Marshall argued that such a 

finding failed to take into account congressional intent in the formation of Title IX: 'the result may 

be superficially pleasing to those who are uncomfortable with federal intrusion into private 

educational institutions, but it has no relationship to the statutory scheme erected by Congress'.34  

 The decision prompted an outcry from civil rights activists. They pointed out that three other 

major civil rights statutes contained the same “programme or activity” language that the court had 

so narrowly defined: Title VI of the Civil Rights Act of 1964, which prohibited discrimination on 

the basis of race in any federally-funded programme or activity; Section 504 of the Rehabilitation 

Act of 1973, which similarly forbade discrimination on the basis of handicap; and 1967's Age 

Discrimination in Employment Act, designed to protect the employment rights of the elderly. With 

the Reagan administration's support for Bob Jones University in its dispute with the IRS, its stance 

on the Voting Rights Act, and its reordering of the Civil Rights Commission, they feared that the 

hard-fought gains of the last twenty years were being rolled back. Ted Kennedy, who had forged 

himself a reputation as a friend of the movement during his time representing Massachusetts in the 

Senate, predicted a dark future if the Grove City decision was not countered with legalisation: 

'millions of women, minorities, and the handicapped will be denied the basic protection of the 

law'.35 The civil rights clock, Kennedy told his Senate colleagues, would effectively be turned back 

twenty years, to a time in which Americans' tax dollars were used to support racially segregated 

schools, women were systematically excluded from professional schools and the needs of the 

disabled received scant attention.36  

 

The Civil Rights Act of 1984  

 

 In a bid to overturn the Supreme Court's decision, the Civil Rights Act of 1984 was 

introduced, twenty years after its epochal 1964 forerunner. Its sponsors claimed 'there is perhaps no 

more fitting tribute to it and its progeny' than legislation which was designed to address, in the 
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words of Julian Dixon (D-CA), chair of the Congressional Black Caucus, 'unquestionably the most 

important civil rights matter which will come before this session of Congress'.37 Ted Kennedy was 

the primary sponsor of the Senate version of the bill, which sought to remove the “program or 

activity” language that had allowed the Supreme Court to define Title IX's reach so narrowly from 

all four affected statutes. In their stead, it substituted the term ‘recipient’ so as to ensure that entire 

institutions were covered if they received direct or indirect federal funds. The position of the House 

of Representatives had already been made clear the previous November, as, by a vote of 414 to 8, 

the lower chamber adopted a resolution expressing its sense that Title IX should continue to be 

interpreted broadly.38 The House bill that followed the Grove City decision was sponsored by the 

liberal Don Edwards (D-CA), and sought to ensure the same result as its Senate counterpart by 

retaining the original language of the statutes but adding the words ‘any other program or activity’ 

at the end. Both Kennedy and Edwards attempted to frame their bills as a simple restoration that 

would do nothing more than return to civil rights protections the breadth that Congress had 

originally intended when it passed the Civil Rights Act in 1964. The coalition that assembled in 

support included a vast array of interest groups likely to be affected by the narrow interpretation of 

the four statutes. It was led by the Leadership Conference on Civil Rights, a coalition of 165 

national civil rights organisations including the NAACP, AFL-CIO, the National Organisation of 

Women, the US Catholic Conference and the ACLU.39 Both bills attracted significant bipartisan 

support, including the Senate Majority Leader Howard Baker (R-TN), perhaps swayed by a letter he 

had received from twenty-six GOP colleagues urging him not to 'allow protection against 

discrimination to be a Democratic issue'.40  

 The introduction of these bills sparked four years of debate over how civil rights should be 

defined in the wake of the rights revolution, and the proper extent of the federal regulatory 

apparatus to enforce them. Kennedy, Edwards and their supporters stressed that their bills were 

merely a restoration; an attempt to restore to the statutes the broad reach that Congress had 

originally intended for them that had been rolled back by the Court. In a letter to the New York 

Times, Kennedy claimed that this and nothing more was the bill’s ‘sole purpose’. Edwards struck a 

similar tune when introducing his bill to the House, and pithily directed 'those agency officials who 

fail to understand what that means...to review the agency and judicial interpretations and 

enforcement practices for the past 20 years'.41 Nor was it only Democrats making this argument; 
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Senator Bob Dole (R-KS) stressed too that restoration was the bill's 'sole purpose'.42 Implicit in this 

theme, as the New York Times spelled out in an editorial on the matter, was the argument that 

'[these] issues that were fought over, and settled, years ago'.43 Buried deeper still, of course, was the 

implicit accusation that those who opposed the Civil Rights Act of 1984 were fighting this fight for 

the same reasons that the upholders of Jim Crow had opposed its 1964 forerunner.  

 Opponents of the bill, on the other hand, argued that it had nothing at all to do with civil 

rights. In their telling, the outrage that greeted the Supreme Court's decision was motivated more by 

the Supreme Court’s denial of their right to put Grove City ‘under the thumb of federal control’.44 

‘Capitol hill liberals’, the conservative Washington Times argued, ‘can’t repress their big brotherish 

urges, and want federal fingers in every program even if only one…gets federal cash’.45 Framing 

the bill as a simple act of restoration was tantamount to ‘moral blackmail’, an attempt to cloak a 

vast expansion of federal power 'with the trappings of consensus and beneficence’.46 This, so the 

right would have it, was ‘Civil Rights in Newspeak’.47 Consequently, critics would frequently 

enclose the bill’s name and the supposed civil rights violations of Grove City in ironic speech 

marks, or devise an allegedly more fitting title (‘The Civil Wrongs Act’, ‘The Equality Enforcement 

Act').48 Perhaps the most robust articulation of this view was penned by James J Kilpatrick, the 

conservative journalist and former Richmond News Leader editor who had infamously defended Jim 

Crow on the grounds of African Americans’ inherent inferiority. In prose worth quoting at florid 

length, Kilpatrick articulated the conservative critique of the bill:  

  
If there is one political god on Capitol Hill more revered than the rest, it is the political god known as Civil Rights. 

Before that holy name, every head must bow and every knee must bend…We are witnessing a veritable orgy of 

adulation as both chambers genuflect before the pending Civil Rights Act of 1984. The thing is a grave image. The bill 

is a hoax, a deception, a fraud.49 
  

 Where Kennedy had foreseen a dark future for civil rights following the Grove City 

decision, his conservative opponents instead painted a picture in which legislation that purported to 
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forestall this would be used, in the words of Senator Orrin Hatch (R-UT), to ‘bring the almighty 

federal government into backyards of every home in this country’.50 William Bradford Reynolds, 

the conservative head of the Justice Department's civil rights division who would articulate much of 

the administration's public criticisms of the bill, predicted that the legislation was so broad that 

‘Ma-and-Pa’ grocery stores who accepted food stamps or family farms that participated in federal 

subsidy programs would soon be yoked to onerous federal regulations.51 Heavy though the 

regulatory burden may have been, some argued, its weight might have been bearable were the 

‘elimination of wilful discrimination’ the bills’ only aim.52 Because of the various federal effects 

tests, quotas and outcome standards which fostered ‘reverse discrimination’, however, any licensing 

and professional certifications that had been supported in some way by federal funds would, under 

the bill, be forced to provide ‘equality of outcome’.53 Thus, as one Wall Street Journal column 

predicted, ‘we can expect that one day the Office for Civil Rights will monitor the examinations 

given to the civil engineers in New York or Idaho and that the structural reliability of tomorrow’s 

bridges will thus depend in part on whether the results of the engineers’ exams are sufficiently 

responsive to the interests of protected classes within the population’.54  

The Congressional hearings that followed the introduction of the bills offered a microcosm 

of the ways in which the right understood rights and the regulatory state during the 1980s, and the 

role of the federal government in enforcing them. Reynolds testified in May before a joint session 

of the House Judiciary Committee’s Subcommittee on Civil and Constitutional Rights and the 

Committee on Education and Labor. He offered a definition of the non-discrimination principles 

that guided his work at the Justice Department firmly in line with the classical understanding of 

civil rights: ‘ours has been a profound and unwavering commitment to ensuring every citizen an 

equal opportunity to compete fairly for the benefits our Nation has to offer – no matter how he or 

she might be grouped by reason of personal characteristics having no bearing on individual talent or 

worth’.55 This classically liberal understanding of the concept of civil rights was echoed by Eileen 

Gardner, an education specialist at the conservative Heritage Foundation think tank. The federal 

government, she argued, was constitutionally empowered only to ‘remove the legal barriers to 

achievement by black and other minorities whenever they occur’. She defined 'true' civil rights as 
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inclusive of ‘the rights to choose. Civil rights cannot constrain a given result, which by definition 

would violate true freedom’.56 Since these critics believed, as Gardner argued, that the goal of legal 

equality had already been achieved, the Civil Rights Restoration Act was nothing of the sort. 

Instead it amounted to a misappropriation of the ‘noble’ mantle of civil rights by ‘the power-hungry 

and the seekers of special privilege’.57  

Orrin Hatch, who chaired the Judiciary Committee and had pledged to lead the fight against 

the bill, continued this theme. He reframed the debate as not one relating to civil rights, but, instead, 

as a dispute over 'traditional lines of distinction between the public and private sectors, and between 

the federal and state and local governments’.58 Reynolds did similar. Whilst acknowledging that 

there were ‘sound policy-reasons’ for seeking institution-wide coverage for Title IX, he argued that 

amending other, non-educational, civil rights statutes with such a broad definition of recipients 

would lead to a vast expansion of federal power. He predicted a ‘trickle up effect’, in which federal 

assistance extended to a state university system would compel all other state departments or 

agencies – educational or not – to comply with civil rights statutes or risk federal investigation.59 

Both he and Hatch predicted that supermarkets who accepted food stamps and pharmacies which 

accepted Medicare/Medicaid programs would be subject to compliance as recipients of federal 

funds. Hatch, voicing concern over an issue that would continue to haunt later versions of the bill,  

also speculated that religiously-orientated colleges would have to abide by Title IX’s abortion 

policy if they received ‘even $1 dollar’ for their secular education programs.60  

On the other hand, supporters of the bill hewed consistently to the restoration line during the 

Congressional hearings. Their arguments were bolstered by the expert testimony of a number of 

civil rights luminaries, such as former senator Birch Bayh (D-IN). Before being swept from his seat 

by future vice president Dan Quayle during the Republican wave of 1980, Bayh had been a 

prominent advocate for civil rights in the Senate. He had helped draft the 1964 Civil Rights Act, 

supported the ERA, and had become known as the 'Father of Title IX'  for his work in co-authoring 

the anti-gender discrimination statutes that lay at the heart of the Supreme Court’s decision.61 Bayh 

lent this paternal authority to the restoration theme,  testifying before the House committee that the 
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Court had applied a ‘mistaken interpretation’ of Title IX in the Grove City case, and left the statute 

and its ilk ‘weaker than we intended them to be’.62 He was joined by a number of former federal 

officials who had enforced civil rights under the Johnson, Nixon and Carter administrations, who 

testified that under their watch, the statutes had been conceived of as institution-wide. The argument 

was given further bipartisan weight by the support of Leon Panetta, future director of the CIA who 

was then speaking of his experience as the head of civil rights enforcement at Nixon's HEW.63   

Cynthia Brown, Carter's Assistant Secretary for Civil Rights at the Department of Education, argued 

that the growth of federal funding had been such an effective drive of civil rights precisely because 

the threat of its termination across entire institutions had acted as a strong disincentive against 

discrimination.64   

Meanwhile, the White House was faced with how to respond. Given the upcoming elections, 

the Reagan administration found itself in a quandary: oppose the bill and risk further cementing its 

public image as an administration more wedded to its anti-statist ideology than concerned with 

protecting the rights of women and minorities, versus throwing its support behind the bill in the 

hopes of being able to iron out its ‘most troubling aspects’.65 The latter risked alienating 

conservative religious voters who, according to internal memos, ‘would never understand our 

support of this legislation’.66 As Faith Whittlesey, the White House’s director of Public Liaison was 

informed by a staffer, ‘This is a real mess!’.67 Internal analysis from the Office of Management and 

Budget (OMB) portrayed the bill as a significant threat to the administration's doctrine of new 

federalism, predicting that it 'would largely eliminate the remaining distinctions between Federal 

and state, and Federal and private, concerns’.68 OMB predicted that the receipt of federal funds by 

state university systems, such as the University of California, would, under the terms of the 

legislation, lead to coverage of all state departments and agencies in California and compel them to 

conform 'to any requirements which Federal agencies might impose'. Furthermore, OMB argued 

that the bill would imperil the administration's commitment to colour-blind civil rights, since it 

sought to impose similar quotas and effects tests to those first introduced by the Nixon 

Administration.  
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In the end, the administration initially tried to steer a middle course between outright 

opposition and full-fledged support. Its primary public liaison continued to be led by William 

Bradford Reynolds and the Justice Department.  Whilst making clear that the White House was not 

fundamentally opposed to institution-wide statutory coverage of educational institutions, he 

continued to express concerns that the Kennedy and Edwards bills were ‘a radical departure from 

existing civil rights enforcement’.69 But when leaving the Senate hearings, Reynolds refused to 

answer reporters’ questions as to whether or not the administration flatly opposed the bill, and 

dodged an enquiry regarding the prospects of a presidential veto.70 His carefully moderated middle 

path was somewhat undercut, however, by Reagan’s statements in a press conference just before the 

House committees were due to vote on the Edwards bill. Perhaps influenced by a recent memo sent 

to him by one of his advisers which warned that the Civil Rights Act would mean that ‘theoretically 

all private activity could be regulated by the federal government’, Reagan took a much stronger 

line.71 The president, although expressing no problems with the bill’s provisions regarding broad 

Title IX coverage in educational institutions, voiced concerns that laws potential implications were 

‘so broad that actually it would open the door to federal intrusion in local and state governments 

and in any manner of ways beyond anything that has ever been intended by the Civil Rights Act [of 

1964]’.72 

But Reagan’s words went unheeded. On May 23 1984, the House Committee on Education 

and Labor met and reported the bill without amendment to the House floor, with the request that it 

remain unamended by the Senate. The House Judiciary Committee, which had been granted shared 

jurisdiction over the bill, did likewise. In the meantime, however, opposition was growing. On the 

same day, the Reagan administration announced that it had resolved to oppose the bill and began 

coordinating with its grassroots supporters. Administrators from Bob Jones University, still 

smarting from their bruising battle with the IRS, along with officials from a host of other Christian 

colleges, met with several administration officials in the White House's Indian Treaty Room. In a 

memo to the titular head of the college recounting the meeting, the Bob Jones representative 

reported that the situation was dire. Although the White House officials, who included Reynolds, 

had shown 'a pretty good comprehension of the fundamental position', ‘the sum and substance of 

the [meetings] was that we are facing an emergency with no more than two weeks to one month in  
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which to act’.73 The bill would open the floodgates for a torrent of civil rights litigation of such 

magnitude that 'there is not enough money or enough attorneys in this country to protect 

ourselves’.74 At the urging of Michael Horowitz of the OMB, a policy of all out opposition was 

adopted to counter the ‘media blackout’ that had given civil rights activists a ‘blank check’ to get 

the bill passed.75 The attendees were told that the House vote was already a foregone conclusion, 

but that a letter writing campaign to conservative members should be begun to demonstrate the 

strength of feeling on the issue. In the meantime, administration officials counselled that the bill 

should be held up in the Senate until the summer recess to buy some time.  After closing the 

meeting in prayer and singing the Doxology – ‘probably a first for the Indian Treaty Room’ – the 

attendees departed to pursue just this course.76  

The House was indeed lost. On June 26, it voted by 375 to 32 to adopt the Civil Rights Act 

of 1984 unamended. Kennedy’s Senate bill, however, despite attracting sixty-three co-sponsors 

from both parties, was languishing in Orrin Hatch’s Labor and Human Resources 

Committee.77Although Hatch, as chair of the committee, scheduled several committee meetings 

over the summer, these meetings lacked a quorum which would allow the bill to reach the floor of 

the Senate for a full vote.78 Behind the scenes, Kennedy and Senator Bob Packwood (R-OR) 

worked hard to overcome this obstructionism and bring the Senate bill to the floor.  

In the meantime, however, Hatch introduced in August an alternative bill, the Grove City 

Reversal Act. Like the Civil Rights Act, his would restore institution-wide coverage to Title IX of 

the Education Amendments.79 However, unlike the original bill, Hatch’s would only amend the 

language of Title IX, and would leave the Civil Rights Act, Rehabilitation Act, and Age 

Discrimination Act unaltered. In addition, it would exempt those institutions which, like Grove City, 

only received federal funds through receipt of students with Pell Grants or GI benefits. Hatch 

argued that it would be unfair to include these institutions since ‘as a matter of principle, [they] 

have refused all direct federal aid so that they may remain independent of federal entanglements’.80 

So as to defuse accusations that his bill propped up racially discriminatory practices in education, 

these schools would qualify for this exclusion only if they had not had their tax-exempt status 
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revoked for discriminatory conduct, or had not violated any other civil rights provisions in the 

preceding five year period. Finally, Hatch’s bill would expand the religious exemptions already 

present in Title IX – which excluded schools from its provisions if they were directly controlled by 

a religious institution - to schools that were merely ‘religiously oriented’.81 Although Hatch 

purported to share the aims of those pushing for the Civil Rights Act, its supporters rejected his bill 

out of hand. In a joint letter to their Senate colleagues, Kennedy and Robert Packwood (R-OR) 

characterised it ‘dangerous legislation’ that would ‘gut much of what is left of Title IX…and have a 

similar impact on the parallel civil rights statutes’.82 The response of the Leadership Conference on 

Civil Rights was similarly critical, describing it as ‘terrible legislation’ that would ‘wipe out what is 

left of Title IX, Section 504, Title VI, and the Age Discrimination Act of 1975’.83  

As of late September, one month before the conclusion of the 98th Congress, the Senate bill 

continued to languish in procedural purgatory. Majority Leader Howard Baker had held the House 

bill at the Senate desk after it had passed through the lower chamber in late June. Although he could 

have called the bill up for a vote any time, Baker refused to do so in the hope that its sponsors and 

opponents could agree on a compromise. With the Senate version of the bill still stuck in Hatch's 

committee and time fast running out before Congress broke up for the 1984 elections, Kennedy and 

his supporters had to seek alternative methods for passage. On September 27, at the behest of 

Kennedy, Minority Leader Robert Byrd (D-W.VA) added the bill as a substitute amendment to a 

stopgap funding bill that was required to keep the government funded. In response, Baker, on 

Hatch’s request, offered a number of further amendments to the bill designed to be so toxic to 

liberals that they would be forced to abandon their support: one would have eased gun control 

regulations, whilst the other restricted the authority of federal judges to order school busing.84 A 

four day parliamentary snarl ensued in which the bill was ensnared in a morass of procedural 

regulations so complex that the consistency of Senate procedures was threatened.85  

In the midst of the quagmire, Bob Dole introduced a compromise measure which he hoped 

would satisfy all parties.86 His bill would have covered all four statutes, but would apply only to 

money going to educational institutions.87 It would also negate the precedential power of the Court's 

Grove City decision if legal challenges over the reach of civil rights statutes should arise in non-

educational institutions such as hospitals. Dole trumpeted the support of the White House, which 
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seemed to be following the play-book laid out in an memo earlier in the year calling for the use of 

congressional surrogates to support a much tighter version of the bill.88 After five frantic hours of 

shuttle diplomacy that saw Hatch and administration officials, hunkered down in Baker's office, 

shuttle messages back and forth with civil rights groups gathered in a room just off the Senate 

chamber, the two failed to reach a compromise.89 Kennedy and his allies eventually rejected the 

alternative as a 'cold and calculating compromise...a fig leaf over the denial of civil rights', since its 

focus on education would establish a dual standard in civil rights coverage.90  

But the civil rights coalition fell apart in the face of continued conservative opposition. With 

the knowledge that Hatch had within his arsenal a further 1300 amendments with which to delay 

passage of the bill, and was publicly pledging to defund the government if necessary, Packwood 

moved to table the bill on October 2.91 He did so with a 'heavy heart', but vowed to fight on in the 

next Congress.92 Kennedy, however, did not go easily into the night. 'Shame on the Senate', he 

scalded his colleagues. 'We are being asked to sweep under the rug a basic and fundamental issue: 

whether Federal taxpayers' funds should be used by programs that discriminate'. Much of his ire 

was reserved for the Reagan administration. 'If Ronald Reagan were to wink', Kennedy argued, 'this 

bill would fly through the Senate'.93 Don Edwards, the primary sponsor of the House bill, spoke of a 

'shameful day indeed', and bemoaned the fact that the GOP was 'no longer the party of Lincoln and 

the ERA, but the party of the rich and the radical right'.94  

Outside of the Senate, the recriminations continued. Although Packwood was accused of 

'giving away the ball game' with his motion to table the bill, most criticism was reserved for the 

conservative opposition.95 Ralph Neas of the Leadership Conference on Civil Rights pointed a 

finger at Howard Baker, who, by making clear that he would only bring the bill up for a vote if the 

administration was on board, 'in effect gave the administration and Orrin Hatch a veto over the 

bill'.96 Women's groups too were highly critical, assailing Congress and the administration for 

declaring 'open season on the rights of a majority of Americans ', and seeking to 'return this country 

to a time when our tax dollars helped to fund schools that discriminate against women, minorities, 
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the elderly and the disabled'.97  

 

The Civil Rights Restoration Act of 1985 and the baggage of the culture wars  

 

 Although the demise of the Civil Rights Act was a stinging setback for the civil rights 

coalition, it paled in comparison to the defeat handed out by Ronald Reagan to his Democratic 

challenger Walter Mondale in the 1984 presidential election. In a 49-state blowout, Reagan won all 

but Mondale's home state of Minnesota and the District of Columbia. At the Congressional level, 

there was something of a stalemate. Although the GOP made slight gains in the House of 

Representatives, Democrats continued to hold a firm 252-182 majority. The Senate, however, 

remained in Republican hands with a majority of 53-47. Emboldened by Reagan's re-election and 

the fact that several senators who had opposed the Civil Rights Act had retained their seats, the 

Heritage Foundation read the election returns as evidence that 'principled opposition to “civil 

rights”...need not result in political disaster'.98 Opponents of Grove City instead took courage from 

the comfortable margin with which the 1984 bill had passed the House, framing their defeat as a 

consequence of the actions of a 'small minority' of die-hards in the Senate.99 The stage was set for a 

second round of congressional wrangling over Grove City and its repercussions, one which would 

see the conservative opposition unite and the civil rights coalition split over the injection of culture 

wars issues into the debate. and the civil rights coalition split over the same.  

 On January 24, Don Edwards stood to introduce the Civil Rights Restoration Act of 1985 to 

the House. He was followed in early February by Kennedy, who introduced a Senate companion bill 

which he vowed would 'complete the most important unfinished business of the past Congress and 

restore the full force and effectiveness of our civil rights laws'.100 Following the 1984 bill's 

chastening defeat on the Senate floor, its successor made one major concession to accusations that 

its scope was too broad. Once more, all four affected statutes were to be changed. However, where 

the previous bill had replaced the statutes' original wording of ‘program or activity’ with the term 

‘recipient’, the 1985 bill retained the original statutory language but added a lengthy definition of 

the term in question. The aim of this was not to narrow the statutes' applicability; its sponsors made 
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clear that departments or agencies of state or local governments would still be covered if they 

received any federal funds. If, for example, a mayor's office received federal assistance, any 

agencies or departments to which the funds were distributed would be subject to civil rights 

regulations. So too would corporations, individual universities and systems of higher education if 

any one part of them received federal funds. Kennedy stressed that these were not new 

developments, and that the regulatory definition of who or what is a recipient remained unchanged. 

Rather, the additional specificity was designed to defuse critics' accusations that the original bills 

language had been too ambiguous.  

 Despite this change, in many respects the debate over the 1985 bill proceeded according to 

the previous year’s play book. Restoration continued to be a major theme, now reinforced by the 

act's new title. Again, the bill's lead sponsors maintained that 'the language of the statutes will 

conform to the enforcement practices of previous Republican and Democratic administrations', and 

called on previous civil rights enforcers for verification.101 However, these arguments were now 

leavened by the experience of stalled civil rights enforcement since Grove City, offered as proof  

that the Supreme Court's decision would adversely affect the prospects of the disadvantaged.102 The 

effects, as argued in a joint report by NAACP, NOW, the National Women's Law Center, the 

Disability Rights Education and Defense Fund and the Association of American Colleges, were 

immediate.103 On the very same day that the justices decided the Grove City case and declared  

'open season on civil rights', the Court issued a decision in another case (Consolidated Rail Corp . 

Darrone, 1984) that applied the Grove City rationale to Section 504 in order to rule against a 

disabled litigant. The report portrayed this as only the beginning. Just two weeks later, the 

Department of Education dropped sex discrimination charges against the intercollegiate athletics 

program at the University of Maryland. Despite the fact that Department of Justice's Office for Civil 

Rights had uncovered discrimination in several areas, the fact that the athletics program did not 

receive federal funds meant that the case could not be pursued. This was just 'the tip of the iceberg',  

one of a litany of dropped and narrowed civil rights cases over the next year that were documented 

at length in the report.104 It concluded with a damning indictment and a call to arms: 'The time since 

the Supreme Court decision had, it concluded, made clear that 'John Kennedy's dream of “simple 

justice” is far from a reality in towns and cities across America...The legacy of Grove City College 
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must weigh on the conscience of this nation, an ever present reminder of the unfinished business we 

must complete if we are to create a just society'.105  

 Many conservatives, however, remained unmoved. The changes to the bill did nothing to 

convince them of its civil rights bona fides and it continued to be derided as the ‘so-called’ Civil 

Rights Restoration Act.106 Influential Republicans James Sensenbrenner (R-WI), Mike DeWine (R-

OH) and Henry Hyde (R-IL), who sat on the House Judiciary Committee argued that whilst the 

tightening that the bill had gone through in the Committee was a slight improvement, it was still a 

‘gross oversimplification’ to characterise it as a mere restoration.107 So too did William Bradford 

Reynolds once more channel the White House's scepticism of its restorative claims before various 

congressional committees.108  

Although this song remained the same, the debates around the 1985 bill soon revealed the 

extent to which the question of civil rights had become saddled with the heavy baggage of the 

culture wars. This was in part a consequence of the two-part strategy adopted at the meeting 

between White House officials and Christian schools the previous summer. The initial delaying 

tactics had effectively killed the 1984 bill. By 1985 the efficacy of the second part, which called for 

a concerted campaign to convince Christian schools that the bill was 'an abridgement of religious 

and personal freedom', was strikingly obvious.109 Grove City college had argued before the 

Supreme Court that signing Title IX would be an infringement on their first amendment right to 

freedom of religion, but the justices had not been convinced. Christian Right activists picked up the 

baton though, and used it to successfully weld culture wars critiques to the anti-statist themes that 

had previously dominated the campaign against the Civil Rights Restoration Act. In the process, 

opposition to the bill broadened and deepened; where previously it had been characterised by 

Hatch's lonely stand, in 1985 he could draw on the support of a base galvanised by consistent 

warnings about the perils the that the bill posed for Christian schools' First Amendment rights.  

 In this campaign, the Restoration Act – and the empowered federal government that it 

represented – was portrayed as a threat to the religious liberties of not only Christian schools, but 

Christian themselves. Given that Bob Jones University had only recently lost its cherished tax-
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exempt status for engaging in practices that society deemed discriminatory, it was not a fear that 

proved difficult to stoke. The American Association of Christian Schools, which represented the 

interests of many conservative Protestant schools throughout the nation, warned its members that 

the Restoration Act could be used as a further weapon against the first amendment rights of 'any 

Christian ministry which stakes a stand against abortion and homosexuality, or teaches that the 

Bible does not allow for women to be ordained as preachers’.110 Similar warnings were circulated in 

the Moral Majority Report and Beacon magazine.111 This fear was expressed at length in the 

Christian Beacon, the widely-read weekly newspaper of the anti-communist Presbyterian preacher 

Carl McIntire, which set out a version of the anti-statist critique coloured from the pallet of 

fundamentalist separatism.112 'The bill', so the Beacon held, 'is designed to bring every activity of 

the nation under the control of the federal government in all matters relative to civil rights...Nothing 

is to be left out. The federal government can come at any group or institution whenever it desires to 

do so'.113 For separatists like McIntire, this meant that 'the door has been opened wide for the 

government...to move into the churches of the nation whenever they desire to do so'.114 The 

Beacon's remedy was simple and twofold: since the driver for this encroachment was the post-war 

expansion of federal involvement in education, 'the way to make sure that the Federal government 

does not abuse its population with its money is to see that all federal funds for education are cut off 

entirely'. Furthermore, McIntire urged 'the blacks and those who are pressing government for more 

controls' to realise that 'the government was never set up to take care of them, but instead to provide 

liberty and protect the free and open market of society so that all could engage in free speech, 

freedom of assembly, free enterprise and freedom of religion'.115   

 The America Association of Christian Schools was not the only one to invoke the spectre of 

Roe v Wade, and the abortion issue, which had relatively somnolent during the debates over the 

1984 bill, became a major cause of controversy by 1985. Critics maintained that the Civil Rights 

Restoration Act would massively expand women's access to abortion. They focused on federal 

regulations issued in 1975 which held that abortion services were no different to other healthcare 

services, and that any federally-funded educational institution which denied women access to that 
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service contravened Title IX's anti-gender discrimination ordinances. Since the Restoration Act was 

designed to apply Title IX and the three other civil rights ordinances to entire institutions, National 

Right to Life News informed its readers that any hospital with a teaching programme would now be 

forced to provide abortions, even if it was a religiously-orientated institution whose faith otherwise 

forbade it.116 The anti-abortion movement further alleged that the original safeguards that had been 

written in to Title IX to protect religious freedom were insufficient, since they specified that an 

institution must be directly controlled by a religious or organisation to qualify for an exemption. 

This meant that 'religiously-affiliated' colleges such as Notre Dame or Georgetown would not 

qualify since they were not directly controlled by the Catholic church.117 These institutions would 

therefore be faced with a dilemma should the bill pass: 'give up their medical students [and avoid 

Title IX coverage], or else become abortion mills'.118  

 These concerns conjured up a concerted grassroots campaign for the Civil Rights 

Restoration Act to be amended, in the words of the American Association of Christian Schools, 'to 

protect pro-life, pro-moral, and religious liberty concerns'.119 In Congress, this translated into a 

series of amendments designed to broaden the religious exemptions of Title IX, exempt those 

schools whose only form of federal funding was received indirectly through Pell and GI grants, as 

well as an amendment designed to make Title IX abortion-neutral. In the House, the abortion-

neutral amendment was named after its primary sponsors, Representatives Tom Tauke (R-IW) and 

James Sensenbrenner (R-WI) who introduced it during the bill's marking up process in the Judiciary 

and Education and Labor Committees. If enacted, it would amend the bill so that nothing in its 

content could require any entity or organisation to provide abortion services under Title IX's anti-

gender discrimination provisions. Echoing the concerns voiced in National Right to Life News, they 

argued that unless their amendment was adopted, Congress would be 'sanctioning the continued use 

of [Title IX regulations] to require a religious affiliated organisation to use its own funds to do 

something contrary to the tenets of that religious denomination' in violation of the First 

Amendment.120 Furthermore, they noted that as well as being unconstitutional, this would be 

inconsistent with pre-existing federal policy, which, under the terms of the Hyde amendment, 

prohibited the use of federal funds for the provision of abortion. 

 The Tauke-Sensenbrenner abortion-neutral amendment soon attracted voluble support from 
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the anti-abortion movement. The National Right to Life Committee, the nation's largest anti-

abortion organisation with historical roots in the Catholic church, took a particularly strong stance 

in its favour. The organisation's monthly newsletter, National Right to Life News, whilst expressing 

some support for the need to expand the religious-tenets exemptions in Title IX, devoted more 

editorial ink to the abortion-neutral amendment. Making Title IX abortion-neutral would, it argued, 

'get at the root of the problem' and 'eliminate from federal law the pernicious legal doctrine that it is 

“sex discrimination” to distinguish between childbirth and feticide'. The NRLC's support was 

echoed by other anti-abortion groups, including the United States Conference of Catholic Bishops.  

The support of the bishops was a development that 'stunned' opponents of Grove City, since they 

were a key member of the Leadership Conference of Civil Rights.121 Stunned though the wider 

coalition may have been, the Conference's stance made sense given that whilst, as Hugh Davis 

Graham has written, the Conference was 'a pillar of the coalition where the rights of racial and 

ethnic minorities were at issue, [it] was hostile to much of the feminist agenda'.122  

 Tauke and Sensenbrenner also lobbied for an additional amendment that would expand the 

existing religious exemptions in Title IX. As they stood, institutions which were directly controlled 

by a religious organisation were not forced to comply with the anti-gender discrimination 

ordinances if it conflicted with their religious beliefs. However, conservatives argued that since 

many religiously affiliated colleges and hospitals were now controlled by lay boards rather than 

directly by churches, these were an inadequate protection. They argued that an amendment to 

exempt religiously-orientated institutions from Title IX's dictates was 'essential to prevent some 

bureaucrat or Federal judge from forcing [them to take] action they feel is morally repugnant such 

as providing abortion services'.  They quoted in support of their arguments Father William Byron, 

President of Catholic University. Byron argued that as colleges and universities matured as 

educational institutions, the make-up of their governing bodies expanded to include lay members 

whose expertise was necessary in order to improve the quality of the institution’s education. Under 

the existing regulations, this would disqualify them from Title IX's religious exemption. 'Moreover', 

the two representatives added', 'in view of the nature of the constitutional protection historically 

given to religious liberty, good-faith claims by eligible educational institutions regarding the 

presence of religious tenets are entitled to a presumption of validity'.123  

 In the Senate, Hatch continued to rally the conservative resistance, offering his version of 

                                                
121  ‘N.R.L.C fights N.O.W. over “Grove City” bill’, National Right to Life News 
122  Graham, ‘Storm over Grove City’, 418  
123  See the minority report in ‘Civil Rights Restoration Act of 1985, Report, together with minority, additional, 

supplemental and dissenting views’ 



126 
 

 

the abortion-neutral amendment, as well as one that would give statutory-exemption to those 

institutions which only received indirect federal funding. Hatch modelled his abortion amendment 

on the provisions in Title VII of the 1964 Civil Rights Act, which provided religious institutions 

with exemptions from some of its dictates. He told his colleagues that it was designed to 'resolve 

genuine questions of conflict between the dictates of Title IX rules and regulations and the religious 

principles of certain educational institutions in favour of the latter'.124 Hatch's second amendment 

was designed to exempt from Title IX coverage those colleges that, like Grove City, received no 

federal funds other than via students in receipt of Pell Grants and GI benefits. He argued that since 

the schools covered by this amendment were 'without exception, open and tolerant institutions with 

an absence of any history of discrimination', that the issue at hands was 'not civil rights but 

educational independence and integrity'.125 To ward off charges that such an exemption would 

benefit segregation academies, Hatch made clear that this would only apply to those institutions that 

had not had their tax-exempt status rescinded for racially discriminatory policies, and which had not 

violated any civil rights laws for at least the previous five years. 

 But Hatch's amendments were never voted on. Where the 1984 bill had easily passed the 

House only to die in the Senate, the bill had become so weighted down by the baggage of the 

culture wars that it could no longer be dragged through even the lower chamber. Other than the US 

Catholic Conference, the constituent members of the anti-Grove City coalition, including labour 

unions, education employees, feminist groups and mainline religious organisations, remained 

unified behind the goal of an unamended bill. To do otherwise, they argued, would undermine the 

theme of restoration and make the bill into a vehicle for the concerns of various interest groups. In a 

letter to members of the House, Benjamin Hooks and Ralph Neas who had led the Leadership 

Conference for Civil Rights’ campaign for the bill, argued that 'these amendments undermine the 

principle of restoration...If passed, these gutting amendments would open the floodgates to other 

substantive amendments, and the Restoration Act would die'.126 Some expressed reservations that 

the amendments would enable institutions to cloak gender discrimination beneath the disguise of 

religious freedom. The NAACP, for example, argued that the expanded religious exemptions 'would 

drive an enormous loophole with Title IX – allowing all of its requirements [to be] subject to 

whether a religion believes males should have preference over females'.127 These concerns were 

echoed by mainline Protestant groups. They lobbied members of Congress to reject the religious 
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tenets amendment supported by their conservative counterparts, and, in the case of the General 

Assembly of the Presbyterian Church, adopted resolutions supporting an unamended bill. Their 

arguments extended further than the restoration theme, and attempted to wrest the first amendment 

ground from the conservative opposition. As representatives of the United Methodist Church and 

the National Council of the Churches of Christ argued in a letter to House members, the religious 

tenets amendment would 'entangle the government ever more deeply in religious questions'.128 They 

pointed out that 'administrative regulations will of necessity test the validity of claims of religious 

tenets', subverting the conservative separatist statist argument that had been used to support the 

amendment. Where supporters of the Hatch amendments had disclaimed a religious right to 

discriminate on the basis of race but maintained the right to do so on the basis of gender, 

representatives of the mainline religions argued that this amendment would in effect only 'authorise 

a subsidy for the teaching of discrimination precisely because it is religious'.129 

 The liberal opposition also held firm against the Reagan administration's attempts to push its 

own bill under the sponsorship of Bob Dole, who had unsuccessfully championed the last-minute 

compromise in 1984. Dole was not an obvious choice to sponsor the administration's cause given 

that he had been one of the primary sponsors of the previous bill, but he justified his shift on the 

basis that the previous hearings had exposed language that was 'too sweeping and ambiguous [that] 

could result in a dramatic and unforeseen expansion of Federal civil rights'.130 He instead proposed 

a 'simple, straight-forward proposal' which he hoped would unite both the civil rights coalition and 

concerned conservatives.131 In effect, his proposal resurrected his failed 1984 compromise. It would 

effect two changes in the four anti-discrimination statutes affected by the Supreme Court decision, 

defining the words ‘program or activity’ as ‘educational institution’. Effectively, this would restore  

broad coverage to the statutes but only in educational institutions. It also included a grandfather 

clause that would nullify the precedential effects of Grove City in situations not involving 

educational institutions. In order to sell his bill, Dole made use of the same restoration arguments 

used by Kennedy, Edwards and their supporters. As he told his Senate colleagues, 'there is no 

consensus for expanding pre-Grove City civil rights coverage, [but] there is consensus for restoring 

the status quo. We can pass a bill which remains within pre-Grove City parameters and that is 

precisely what this bill does'.132 His arguments attracted several cosponsors but little bipartisan 

support. One of these co-sponsors was Orrin Hatch. Addressing his Senate colleagues, Hatch said 
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that, although he believed that the Supreme Court was correct in its narrow interpretation of Title 

IX, he believed that the law ought to be changed so that any educational institution that received 

federal funds should be bound by civil rights statutes. Hatch made clear that he was not wholly 

satisfied with its provisions, but that he was supporting it since it reflected an 'honest, good-faith 

effort on the part of the majority leader and others – including the Reagan administration – to deal 

with this difficult controversy'.133  

 However, as before, Dole's compromise did not satisfy the civil rights coalition. Whilst 

announcing themselves 'pleased' with the fact that senator shared their view that the Grove City 

decision was 'unconscionable', the Leadership Conference on Civil Rights rejected the bill as 

'unacceptable to those who believe in equality of opportunity for all our nation's citizens'.134 Its 

criticisms were several-fold: since the bill dealt only with education, it did nothing to clearly ban 

discrimination in areas such as health, social services, transportation or housing; the bill's wording 

would not cover entire school systems; and, as the grandfather clause referred only to the Grove 

City decision, it did not preclude the Supreme Court ruling similarly in a different case in the future. 

Marsha Greenberger of the National Women's Law Center expressed similar reservations: 'They 

[the Justice Department] said themselves that this...applies outside of education, so how can they 

override the effects of that decision if they don't go beyond education?'.135 

 However, although the coalition remained united in the face of the religious-tenets  

amendment and the administration's limited alternative, Tauke and Sensenbrenner’s abortion-neutral 

amendment exposed fissures in the movement that led to the demise of the 1985 bill. The Catholic 

Conference's support for the notion of making the bill abortion neutral had been a departure for 

them, as they had maintained a public silence on the issue in the previous year. Their public 

intervention in support of the amendment, however, given their usually steadfast support of civil 

rights, gave it a moral cachet that the support of the Christian Right alone did not. Consequently, 

although the Tauke-Sensenbrenner amendment was rejected by the Judiciary Committee, it was 

adopted in the Education Committee. This caused consternation within pro-choice feminist groups, 

who denounced it as a diversionary tactic that had frequently been deployed by the right in the years 

since Roe v Wade. Friends of the movement, such as Senator Howard Metzenbaum (D-OH), noted 

that since 1977, there had been more than 120 floor and committee votes on abortion riders that had 
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been attached to bills and procedural motions.136 'We're sick of this tactic', said Eleanor Small of 

NOW. 'We know [that] you give in on this one and they'll be back again. We've had it. We're not 

going to make every issue a uterus issue'.137  

 Pro-choice groups were true to their word. Having vowed to pass the Grove City free of 

amendments or not at all, following the adoption of Tauke-Sensenbrener they prevailed upon Don 

Edwards to hold the bill in Committee whilst elements of the coalition worked to convince the 

bishops to change the stance. However, given their long-standing opposition to abortion they 

remained unswayed. Consequently, the 1985 bill, despite the confidence with which its supporters 

approached that congressional section, never even made it to the floor of either chamber of 

Congress.  

 

The Civil Rights Restoration Act of 1985 and the effectiveness of abortion as a wedge issue  

 

 The demise of the 1985 bill was the second major setback for the anti-Grove City coalition 

in as many Congresses, but subsequent political developments meant that the Civil Rights 

Restoration Act was not yet buried. In the 1986 midterms, Democrats retook the Senate with a net 

gain of eight seats. Several of these were taken from the freshman senators who had ridden 

Reagan's coattails to victory when the GOP retook the Senate in 1980. Their defeat gave the 

Democrats a ten-seat majority in the Senate, and, furthermore, control over prized committee 

chairmanships that had been used by Republicans to slow previous attempts to pass the Restoration 

Act. Where the Committee on Labor and Human Resources – which had jurisdiction over Title IX -  

had been used by Orrin Hatch to bottle up earlier versions of the bill, it now passed into the hands 

of Ted Kennedy. Democrats also strengthened their control of the House of Representatives,  

picking up a handful of seats to increase their majority to eighty-one. The problems that this new 

and hostile Congress posed to the Reagan administration are well known, particularly the rancorous 

debates over the nomination of Robert Bork to the Supreme Court, in which a liberal coalition led 

by Kennedy succeeded in framing the nominee as a radical reactionary on civil rights and 

reproductive freedoms and voted him down. A story less frequently told, however, is that of the 

eventual passage of the Civil Rights Restoration Act, which, as with the Bork nomination, showed 

how civil rights and their defenders continued to galvanise the left and expose fissures in Reagan's 

conservative coalition. Critics of the Restoration Act knew well the potential ramifications of the 

newly-Democratic Senate, as the spectre of abortion as a civil right continued to haunt the anti-
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abortion movement. In a legislative alert sent to members on the day the new congress convened for 

the first time, Douglas Johnson, legislative director of the National Right to Life Committee, 

warned activists of the pro-choice movement's 'ambitious agenda' for the upcoming session.138 He 

feared that with their new majority, and the committee chairmanships that went with this, presented 

the opposition with a 'golden opportunity [to] enact new pro-abortion legislation', foremost amongst 

which was the Civil Rights Restoration Act.139 Johnson was rightfully fearful, since the Civil Rights 

Restoration Act did finally pass. However, thanks to the efforts of his movement, reproductive 

rights were not amongst those restored.  

 It is little surprise that abortion would once more be a central element of the debate 

surrounding the 1987 bill given how effective it had previously been in splitting the civil rights 

coalition apart. Prominent anti-abortion figures once again lobbied hard on this issue. For example, 

Kay Coles James, in Senate testimony that received prominent coverage in National Right to Life 

News, accused pro-choice groups of once again riding 'piggyback' on the bill.140 James, the director 

of Black Americans for Life and the NRLC's director of public affairs, revisited old battles over the 

Equal Rights Amendment. She alleged that the ACLU and feminist organisations were once 

planning to use anti-gender discrimination ordinances for 'pro-abortion' ends despite their 

protestations otherwise, just as they had done under local ERA ordinances.141 She offered as further 

evidence a case from the previous year, in which the ACLU had successfully argued in a 

Connecticut court that that the state's refusal to use Medicaid funds to pay for elective abortions 

constituted sexual discrimination. James charged that without the addition of an abortion-neutral 

amendment, the bill's claim to merely restore simple civil rights regulations was a ruse: 'we're all for 

“civil rights” properly so called – but there are many of us who don't think that opposing abortion is 

a form of sex discrimination'.142  

 Other elements of the anti-abortion movement, however, would not be sated even if this was 

adopted. Prominent pro-family groups, including the Eagle Forum, Concerned Women for America, 

and the Family Research Council, joined the NRLC and the United States Catholic Conference to 

lobby in favour of the various abortion-neutral amendments to ensure that 'the unborn will not be 

discriminated against in the rush [to pass the legislation]'.143 But their demands went further than 
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those of the NRLC, who were at pains to stress that the adoption of the abortion-neutral amendment 

would be enough to satisfy their concerns as a single issue organisation.144 These pro-family 

grounds fought the culture wars' from a more general socially conservative perspective, from which 

abortion was but a symptom of a wider sickness. By 1987, the AIDS panic was now at its peak. As 

the death toll from the disease increased exponentially, it became clear that this was not an issue 

that would stay confined in the metropolitan coastal cities with well-established gay communities. 

At the beginning of the year, Surgeon General C Everett Koop's report on the disease had called for 

a massive public health information campaign in the nation's schools, that would focus on 

judgement-free contraceptive education rather than denunciations of the gay lifestyle. Koop's report, 

the most high-profile administration statement on the crisis to date, signalled that the AIDS debate 

had now entered the nation's schools.145   

 The Christian Right were particularly worried about a recent Supreme Court decision, 

School Board of Nassau County v Arline, which found that  Section 504 of the Rehabilitation Act 

(one of the laws that the Restoration Act sought to revise) protected those with communicable 

diseases from employment discrimination.146 The conservative civil liberties group known as the 

Rutherford Institute circulated memos warning that the decision was 'fraught with danger for any 

religious organisation in this country', predicting that it would be used by gay rights organisations to 

argue that those with communicable diseases such as AIDS could not be barred from employment 

in churches since this would constitute discrimination.147 'This', the Institute warned, 'raises the 

prospect of vast future clashes between religious entities and persons who actions churches or 

schools have traditionally viewed as immoral, but who would and do claim that they are actually 

diseased or handicapped persons entitled to protection'.148 Whilst the decision was welcomed by 

AIDS activists as an important bulwark against discrimination, Liberty Report (the monthly 

newspaper of the renamed Moral Majority) took it to mean that 'civil rights now means special 

privileges for carriers of contagious diseases like tuberculosis and [AIDS]', and bemoaned the fact 

that 'now, even one's sex life is protected if he is a homosexual'.149 In combination with the Arline 

decision, the Report concluded that the Grove City bill  'presents a dangerous situation for 
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organisations that hold to any type of religious perception that homosexuality is wrong'.150 Thus, the 

Restoration Act should more properly be characterised as a 'backdoor homosexual rights bill'.151 

Charles Mackenzie, the President of Grove City College, added this new fear to his litany of 

charges against the bill, calling it a violation of Christians' rights to 'follow God's truth'.152 

Consequently, Christian Right organisations such as the National Association of Evangelicals joined 

figures such as Falwell, Schlafly, and Beverly  began to call for a new amendment that would neuter 

the Arline decision and exempt carriers of contagious diseases (i.e. – AIDS) from the application of 

anti-discrimination legislation, as did prominent figures from the movement including Falwell, 

Phyllis Schlafly and Beverly LaHaye.153 

 Orrin Hatch once more beat the drum of opposition in Labor committee hearings, but his 

argument again broke against the wall of federal funding that protected the civil rights statutes. He 

warned his colleagues that if his amendment to broaden the religious tenets exemption was not 

adopted, Catholic institutions not directly owned and controlled by the Church would be forced to 

provide abortions as a matter of course in their student clinics', an 'abomination' that would '[fly] in 

the face of the religious freedom'.154 In response to Senator Tom Harkin's comment (D-IO) that 

religious freedom could be maintained by the rejection of federal funds, Hatch lamented the fact 

that 'there's hardly a school in this country today that doesn't indirectly take federal funds'.155 The 

abortion-neutral amendment also failed to gain traction for similar reasons after being introduced by 

Gordon Humphrey (R-NH). Lowell Weicker (R-CN) was dismissive, distilling the issue down to 

what he and the other elements of the anti-Grove City coalition saw as its essence: 'if you take 

federal funds, you can't deny a person an abortion. The fact is, if Catholic University wants to take 

federal funds...they can't deny an abortion if it's requested...The Constitution is paramount over 

religious beliefs'.156 In May 1987, Humphrey's amendment was thus voted down, eleven to five. So 

too did Hatch's amendment fall, voted down eleven to five with Republicans Robert Stafford (R-

VT) and Weicker joining the Committee's Democrats in opposition. At the same time, the 

assembled Senators voted, twelve to four, to send the bill to the floor for debate. Majority Leader 

Robert Byrd did not share Kennedy's desire to fast track the bill, occupied as he was by GOP 

filibusters on defence and campaign finance bills. The issue that stalled the bill the most, however, 
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was the bitter fight over Robert Bork's Supreme Court nomination that enveloped the Senate over 

the summer of 1987. The leadership of the anti-Grove City coalition that had fought for the Civil 

Rights Restoration Act for three successive Congresses, including Kennedy and Ralph Neas, 

diverted much of their energy and resources into defeating a nominee they characterised as a radical 

reactionary who sought to roll back the hard-fought civil rights victories of the past twenty years.  

 Bork's demise in the autumn of 1987 meant that attention turned once again to the 

Restoration Act. Tangled as it was in these hot-button social issues, the Restoration Act was debated 

heatedly for three days when it finally came to the floor in late January. Arguments on the Senate 

floor first centred around Hatch's religious tenets amendment. The Utah senator argued that, under 

the present religious tenets exemptions, only Catholic University and Brigham Young University 

would qualify, but he failed to sway his opponents and saw his amendment comfortably defeated. 

Yet the abortion issue continued to be a stumbling block. Many anti-abortion groups continued to 

lobby for the adoption of the abortion-neutral amendment, including the NRLC, Southern Baptist 

Convention, US Catholic Conference, National Committee for a Human Life Amendment, 

Concerned Women for America and the National Association of Evangelicals.157 According to 

National Right to Life News, the defeat of the Hatch amendment, by a vote of 56 to 39, made 

'crystal clear' the necessity of making the Restoration Act abortion-neutral. Citing research by the 

Guttmacher Institute, the newsletter claimed that despite the fact that seventy-nine percent of the 

nation's short-term general hospitals did not currently provide abortions, a clear Restoration Act 

would expose almost all of them to lawsuits for sexual discrimination.158  

 Given how damaging this issue had been to the previous iteration of the Restoration Act, the 

new bill's proponents therefore sought to hash out a solution that would satisfy both its anti-abortion 

critics and the pro-choice feminist groups who opposed any abortion-related amendments. One such 

compromise was offered on the Senate floor by Kennedy, Weicker, Howard Metzenbaum and 

Robert Packwood. Their proposal, which was voted on before the Danforth amendment, made it 

explicitly clear that the bill did not require performance of or payment for abortions. But this 

concession was still rejected by anti-abortion groups as nothing more than a 'cleverly-

worded...sham' that left intact the previous 'pro-abortion' interpretation of Title IX, which would 

soon be applied to the thousands of new institutions affected by the CRRA.159 This sentiment was 

shared by Danforth himself, who told his colleagues that it did not matter which way they voted on 
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it since the amendment 'did not have any content at all...it was an absolute zero'.160 Although the 

compromise was comfortably adopted, the true battle was yet to come. Danforth argued that the 

Senate's failure to adopt his amendment would be politically inconsistent given that the Hyde 

amendment prohibited the use of Medicaid funds to pay for abortions: 'I think it would be an 

absolute outrage for Congress to force on Georgetown or Notre Dame...a policy that under the Hyde 

amendment we do not support ourselves'. Others, such as the Republican John Heinz of 

Pennsylvania, argued that without the Danforth amendment the Civil Rights Restoration Act would 

'infringe on certain religious or deeply held moral beliefs'.161 During three days of intense debate in 

late January 1988, pro-choice feminist groups continued to organise opposition to Danforth. Gloria 

Steinem hosted a reception for Kennedy and others supporters of the bill, whilst NOW President 

Molly Yard was spotted intercepting senators as they made their way to the floor to vote. But it was 

to no avail. The Danforth amendment was adopted by a vote of on 56 to 30, with consistently anti-

abortion Senators being joined by several of their pro-choice colleagues to form a sizeable majority. 

 The vote was greeted with glee by anti-abortion forces and despair by their pro-choice 

rivals. The National Right to Life Committee called Danforth a 'big legislative victory', and Kay 

Cole James took the opportunity to accuse the pro-choice movement of hubris: 'After picking up 

several seats in the 1986 Senate elections, they thought they could muscle a pro-abortion bill 

through this session. They lost big'.162 But the Civil Rights Restoration Act had once last hurdle to 

clear. Since January, the White house had been making clear its intentions to veto the bill, even if 

the abortion-neutral amendment was adopted. In a press conference, Reagan had pronounced it 

'particularly objectionable because of its vague language that vastly expands the jurisdiction under 

various Federal statutes of Federal agencies and courts over State and local governments, churches 

and synagogues, religious school systems, businesses of all sizes, and other elements of the private 

sector'.163 Prominent voices within the administration, including future Under Secretary of State and 

UN Ambassador John Bolton who was then at the Justice Department, had been urging such a 

course over the previous year, arguing that the bill was 'one of the most sweeping expansions of 

federal jurisdiction in the post-World War II era'.164 But the White House was well aware that a veto 

would be tough to sustain, particularly in the Democratic Senate.165 To that end, the administration 
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organised a 'full court press' to lobby potentially sympathetic members of Congress.166 Cabinet 

members were enlisted for a phone campaign, while Reagan wrote numerous letters to senators and 

congressman warning that the bill 'violates [the] cherished principle' of religious freedom.167  

 But on March 22 1988, the administration's efforts came to naught as Congress defeated his 

attempt to become the first president since Andrew Johnson to veto a civil rights bill. At the same 

time as they voted against the various conservative amendments designed to neuter the reach of the 

bill, the Senate overrode the veto by a vote of 74-23, and the House by a vote of 292-133. After a 

four-year battle over fundamental questions of civil rights, federalism, reproductive rights and 

sexual morality, the Civil Rights Restoration Act overturned the Grove City decision and ensured 

broad coverage for the nation's civil rights statutes.  

 

Conclusion  

 

 The prolonged struggle over the Civil Rights Restoration Act reveals much about how the 

constituent elements of Reagan's conservative coalition conceived of and engaged with the question 

of rights and the regulatory state in the battles of the culture wars. Where previously opposition to 

civil rights had been characterised by massive resistance in the South and George Wallace's calls for 

‘segregation forever’, come the 1980s, the Grove City case reveals that, to a certain extent, the right 

had reconciled itself to some aspects of the rights revolution. The swiftly-aborted attempts to 

reinstate the Bob Jones University's tax-exempt status made clear that overt racial discrimination 

was beyond the pale when debating civil rights in the 1980s. Consequently, opponents of the Civil 

Rights Restoration act were at pains to distance themselves from the spectre of segregation 

academies, as seen in the repeated rhetorical denunciations of discrimination. In legislative form, 

this was represented by Orrin Hatch’s alternative bill that explicitly excluded educational 

institutions that had recently been found guilty of violating civil rights statutes.  

 However, this reconciliation was limited, and remained calcified in the ‘classical’ phase of 

the civil rights movement. Once rights-claims extended beyond this, such as the pro-choice 

movement’s claims that the right to privacy entitled women to secure safe and legal abortions,  

the right dismissed such arguments as a cynical subversion of the noble mantle of civil rights. As a 

consequence, Kennedy’s claim that his bill was a simple restoration of the Civil Rights Act of 1964 
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fell on deaf ears.  

Secondly, it becomes clear from this case study that rather than being a period of 

untrammelled conservative ascendancy, the 1980s were a decade in which the statutory civil rights 

state erected since the passage of the Civil Rights Act and built upon by the rights movements that 

followed in its wake stymied and stalled conservative attempts to roll back the regulatory overreach 

of the federal government. Senators, Representatives and activists worked together in the face of 

concerted conservative opposition for four long years, coming together from a broad variety of 

ideological backgrounds in defence of a broadly-empowered regulatory state. Their ultimate success 

is a testament to the continued relevance of liberalism in an age of purported conservative 

ascendancy. 

 However, the one area in which the left was defeated – the adoption of the abortion-neutral 

amendment – brings us to our final conclusions regarding the culture wars. We have already seen in 

the case of Baby Doe how some elements of the right advocated for a broad conception of federal 

financial assistance in order to guard against allegedly pervasive discrimination towards disabled 

newborns in the nation's paediatric wards. Similarly, in the debates over the Human Life Statute, a 

significant segment of the anti-abortion movement was willing to legitimise the jurisprudential 

foundations of the rights revolution in order to pursue its ideology of foetal personhood. In both 

cases, the movement was driven by its desire to undermine the right to privacy. However, when pro-

choice forces pursued an expansive vision of the regulatory state, the right claimed that they were 

cynically manipulating King’s legacy in order to pursue their own special interests. By framing the 

bill in such a way, the Catholic bishops, usually a reliable part of the civil rights coalition, were 

convinced to break with their former allies and oppose an expansion of the privacy right. It seems, 

therefore, that the culture wars were driven as much by the fundamental political realignment that 

taken place in the 1960s, during which the right to privacy had been established, as they were by 

epistemological cleavages, gender or cynical manipulation by political elites. 

Placing the privacy right at the heart of the culture wars not only helps us to better 

understand the forces that animated the conflict, but also Julian Zelizer’s call for historians of 

1980’s conservatism to better understand how conservatism and liberalism evolved in dialectical 

fashion.168 Clearly, the liberal legacy established over the previous generation continued to have a 

profound impact on American politics, including, at this thesis makes clear, important elements of 

the Reagan coalition. Where it offered them the opportunity to pursue their social conservative 

ends, this legacy was embraced since the regulatory state bequeathed by liberalism seemed to offer 
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the coercive power that had been lost at the state level under the Warren Court; where it was 

embraced by their opponents, however, the right reversed course and instead rallied around the flag 

most emblematic of Reaganism: anti-statism.  
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Chapter four  

‘The right to contaminate others’: AIDS, rights and social conservatism, 1986-1988 

 

In March 1988, the Presidential Commission on the HIV Epidemic held a public hearing in 

Nashville, Tennessee.1 Established in June 1987 at the order of President Reagan, the 

Commission was tasked with investigating a growing public health crisis that had already 

killed tens of thousands of Americans, with no cure in sight. The previous months had seen 

the Commission travel across America hearing testimony from medical health professionals, 

politicians, AIDS activists, church officials and those who had themselves been infected with 

the disease. On that particular day in Tennessee, they were addressed by a number of AIDS 

activists who testified against the imposition of public health measures, such as mandatory 

testing, contact tracing, and, in some cases, quarantine, on the grounds that they were 

discriminatory and a diversion from the pressing need to find a cure. Following them was a 

local mother whose haemophilic son had contacted HIV through the transfusion of infected 

blood. She tearfully recounted the campaign of harassment and ostracism that had begun 

when a teacher at this school leaked information on his condition to the local media. Finally, 

Congressman William Dannemeyer (R-CA) appeared before the panel. The fiery 

representative from conservative Orange County had spent the previous years waging a 

concerted campaign to see the very measures that had been rejected by the AIDS activists 

adopted as national policy. He remained steadfast in his stance and unswayed by the 

testimonies that had preceded him. ‘The fact of the matter’, he told the panel, is ‘that the civil 

rights of the uninfected are entitled to just as much protection as the civil rights of the 

infected’. As such, he called for the entire population to be tested once per year, with those 

found positive to be subject to forced quarantine.  

As Virginia Berridge has argued, ‘AIDS itself is a study in history’.2 The history of 

disease has always been a fruitful area of research; since historical perceptions of contagions 

are ineluctably shaped by social, political, religious and moral conceptions, studying disease 

allows the historian to better understand what these conceptions were.3 With this in mind, this 
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chapter examines how social conservatives understood the AIDS crisis: the factors that drove 

the spread of the disease and the proper measures that should be taken to slow it. Other 

scholars who have looked at AIDS have identified three key phases in the development of 

AIDS: the first ran from 1981-1986 and saw relatively little official attention dedicated to the 

disease; the second, 1986-1988, saw AIDS explode into the public consciousness and receive 

belated attention from Congress and the Reagan administration; the final stage saw the panic 

largely subside and AIDS become, at least in the western world, a chronic but manageable 

disease.4  Since this thesis is concerned with how social conservatives navigated the rights 

revolution that established federal regulatory state, this chapter is largely focused on this 

second period. Though AIDS did not go unaddressed in the preceding years – Pat Buchanan’s 

infamous column that depicted AIDS as a consequence of the gay community’s ‘war upon 

nature’ was penned in the summer of 1983, for example – it was not until the second Reagan 

administration that social conservatives began to grapple with the policy implications of 

tackling the disease at a federal level.5  

For those on the left, the defining conflict of this period was between AIDS activists 

fighting for increased research funding and speedier drug trials and a recalcitrant federal 

government and public health service. Social conservatives, however, framed the issue as a 

clash between gay rights activists and their congressional allies, whose influence had made 

AIDS the first politically protected disease in history, and those hard-headed pragmatists who 

favoured time-tested public health measures as the best way to combat the epidemic. These 

measures - the closure of gay bathhouses, mandatory testing of high-risk populations, forced 

reporting of positive HIV tests to public health authorities, and, occasionally, quarantine – 

were championed in Congress by Senator Jesse Helms (R-NC) and Representative William 

Dannemeyer (R-CA), Secretary of Education William Bennett and policy advisor Gary Bauer 

in the administration, and by their socially conservative supporters on the ground. These 

figures dismissed the civil rights arguments of their opponents as invalid; given the gravity of 

the public health threat, gay rights activists and their supporters were arguing for nothing 

more than the right to infect other people with AIDS. 

Those purported to uphold the right to infect included liberal figures such as Senator 

Edward Kennedy (D-MA), Rep Henry Waxman (D-CA), gay rights activists, and, most 
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surprisingly, surgeon general C Everett Koop. Kennedy and Waxman fought hard against 

public health measures that they framed as discriminatory violations of gay civil rights, and 

joined Koop in emphasising the need for full and frank sex education targeted at the nation’s 

vulnerable youth. Koop was a particularly loud voice in this matter, most prominently in the 

release of his 1986 report on AIDS. His frank talk of anal intercourse, oral sex and condom 

use, his refusal to make value judgements about the sexual behaviour that spread the disease, 

as well as his call for similarly explicit sex education to be taught to children as young as the 

third grade, horrified conservative activists such as Phyllis Schlafly. Koop justified his 

embrace of sex education on the basis that, in the absence of a vaccine, it was the best public 

health response to the crisis; Schlafly and others rejected this stance because it violated a 

parent’s right to inculcate traditional values in their children and was thus a violation of 

parental privacy rights. 

 This framing – in which the right’s anti-AIDS measures were justified on the basis of 

public health - has largely been overlooked in the historiography. The dominant narrative has 

tended to posit AIDS activists as the champions of public health against the socially 

conservative ‘new puritans’, as exemplified by Helms, who attempted to use AIDS to roll 

back the sexual revolution.6 Though it is undoubtedly true that much of the lobbying for 

‘traditional public health measures’ was animated by a visceral dislike of homosexuality, 

examining AIDS within a wider framework that focuses on the relationship between social 

conservatism, rights and the regulatory state draws us towards deeper conclusions. The Baby 

Doe cases had seen Judie Brown and the anti-abortion movement lobby hard for the federal 

government to bring the full coercive power of the regulatory state to bear in order uphold the 

rights of disabled infants. Come the AIDS crisis, however, social conservatives adopted an 

entirely different approach. Not only did they deny the validity of disability rights claims 

raised by their opponents, but they further rejected the absolutist stance they had previously 

taken on individual rights and replaced it with a stress on a societal right to free itself of the 

spectre of AIDS. Gay activists’ claims that mandatory blood tests violated their right to 

privacy were dismissed, as they had been in Grove City dispute, as corruptions of an 

otherwise noble mantle. 

The Presidential Commission’s hearings in Nashville therefore represent a microcosm 

of the issues explored in this chapter. Dannemeyer justified his drastic proposals on the basis 
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of society’s right to protect itself against threats to the public health, and dismissed out of 

hand the claims of AIDS activists that his measures were discriminatory. Where the anti-

abortion legislation in the 97th Congress and the Baby Doe cases had seen anti-abortion 

activists utilise both the language and machinery of the rights revolution to pursue their 

cause, once these same claims were levelled by groups that challenged these activists’ 

conceptions of sex and gender they were rejected as fundamentally invalid. The story behind 

these inconsistencies tells us much about the culture wars, and how the rights revolution 

fundamentally reshaped the political terrain over which they were fought, and how and why 

the right reacted in the ways that it did.  

 

The rise of the gay rights movement 

 

 In the early hours of June 28, 1969, New York vice police, as they had done many 

times before, raided a gay bar in New York’s Greenwich Village. This was not the first time 

the Stonewall Inn had been raided; indeed, across the nation, police repression was a regular 

feature of gay lives. This time, however, the gay men, lesbians, drag queens, and transgender 

individuals that made up the bar’s regular clientele did not go quietly into night. A crowd 

assembled in the street as police officers bundled patrons into police vans. When one lesbian 

caught in the raid put up a fight, the scene exploded. Bottles were hurled, cobblestones flung, 

and an uprooted parking meter was used as a battering ram on the bar’s doors. The Stonewall 

Riot continued long into the night, as gay men and women and other dissenters from society’s 

sexual dictates battled police in the streets of Greenwich Village. By the next morning, 

graffiti proclaiming gay power was daubed on buildings throughout the district. Within 

weeks, gay activists in New York had formed the avowedly-revolutionary Gay Liberation 

Front and, in the words of John D’Emilio and Estelle B Freedman, ‘the gay liberation 

impulse took root across the country’.7 The new spirit of assertiveness that was sparked by 
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Stonewall has often been identified by historians as the genesis of the modern gay rights 

movement.8  

The movement was a marked departure from the self-professed assimilationism of the 

early homophile movement, which had been forced to adopt a brand of respectability politics 

because of the strong coercive power exerted by the federal government and the states in an 

effort to maintain a socially conservative sexual order.9 Homophile organisations such as the 

Mattachine Society and the Daughters of Bilitis were forced to reconcile themselves to the 

prevailing conservative sexual norms and restrict themselves to restrained and small-scale 

protests that emphasised the ordinariness and respectability of those few who were willing to 

publicly proclaim their sexuality.10 The Gay Liberation Front and the other organisations that 

followed in the wake of Stonewall, however, replaced this style with an overt celebration of 

gay sexuality. The first Gay Pride parade, which took place a year after Stonewall, saw 

marchers take to the streets of New York to publicly affirm their sexual identity, carrying 

signs proclaiming ‘Gay is Good’ and ‘Lesbians Unite’.11 Although these new activists, as 

with all social movements, often differed internally over questions over ideology, tactics and 

tone, all shared the basic desire to obtain greater civil rights for all gay people.  

 The growing public profile of homosexuality was met with hostility from social 

conservatives. Gay rights soon became a central issue in the culture wars as activists, framing 

their struggle as one of civil rights, fought throughout the 1970s with defenders of what 

Andrew Hartman has called ‘normative’ America.12 Perhaps the most famous clash of this 

decade was Anita Bryant’s campaign to overturn a 1977 gay rights ordinance in Dade 

County, Florida, which had banned discrimination on the basis of sexual orientation in areas 

of housing, employment and public accommodation. In conjunction with Jerry Falwell, 

Bryant, a Christian singer and spokesperson for Florida orange juice, organised a determined 

stand against the measure. The “Save our Children” campaign that followed set the terms for 

the social conservative backlash against gay rights and constructed a rhetorical frame in 
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which the right’s response to the AIDS crisis of the 1980s was firmly anchored. The 

campaign’s name cut straight to what Bryant and her supporters saw as the heart of the issue: 

the protection of Florida’s children from homosexual propaganda and predation. ‘What these 

people really want’, Bryant argued, ‘hidden behind obscure legal phrases, is the legal right to 

propose to our children that theirs is an acceptable way of life’.13 She believed that the 

subversion of America’s youth was a central tenet of the gay rights movement; since 

homosexuals were unable to reproduce, their movement was predicated on a desire to convert 

America’s youth to homosexuality.  Social conservatives from across the religious spectrum 

who shared her concerns, including Southern Baptists such as Falwell, the local Catholic 

hierarchy and many orthodox rabbis rallied to Bryant’s cause.14  

The Save our Children campaign was ultimately successful, convincing Dade 

County’s residents to reject the gay rights ordinance two-to-one. It soon became a model for 

other efforts across the country. Social conservatives in Wichita, St Paul, and Eugene 

launched similarly successful campaigns, all predicated on the Bryant campaign’s claim that 

‘there is no “human right” to corrupt our children’.15 In California, an otherwise-obscure state 

senator from Fullerton, Orange County took note. Prompted by the salience of the gay rights 

issue in Florida, John Briggs hoped to deploy it in his underdog campaign to win the 

Republican nomination for California governor and defeat the Democratic incumbent, Jerry 

Brown.16 The resulting Briggs initiative was introduced in November 1978, and would have 

introduced a state law to fire any public school teacher, aide, administrator or counsellor who 

engaged in public homosexual activity or conduct. Like Bryant, Briggs predicated his bill on 

the rights of the ‘the normal people of the majority’ to protect their children from the 

influence of homosexuality.17 However, the broad implications of the bill were too much 

even for conservatives. Ronald Reagan, preparing to run for president in 1980 after narrowly 

failing to dethrone Gerald Ford in 1976, came out against the measure. Though noting his 

opposition to ‘teaching a so-called gay life-style in our schools’, the former California 

governor criticised the Briggs initiative’s ‘potential [for] infringing on basic rights of privacy 

and perhaps even [the] constitutional rights’ of American citizens.18 Reagan’s opposition 

joined with that of president Jimmy Carter, Governor Brown, the United States Catholic 
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Conference and gay rights activists, and despite Jerry Falwell once more lending his support 

to the cause, the Briggs initiative went down to a heavy defeat.  

The gay rights movement continued to gain ground elsewhere. By 1979, the 

movement had managed to secure the passage of anti-discrimination ordinances in thirty-nine 

cities, towns and counties throughout the nation, including Detroit, Minneapolis and 

Washington DC.19 By the end of the decade, gay rights activists had begun to cultivate 

alliances with progressive Democrats and flex their political muscles on the national stage. In 

1979, Time magazine marvelled at the ‘astonishing proliferation’ of gay rights groups, whose 

growing influence enabled them to persuade forty House members to sponsor an amendment 

to the Civil Rights Act of 1964 that would have banned discrimination in jobs, housing, 

public facilities or federally aided programs on the basis of ‘affection or sexual orientation’.20 

In 1980, Edward Kennedy actively courted the gay delegates to the Democratic National 

Convention in his effort to wrest the Democratic nomination from President Carter, whose 

administration had begun tentative outreach efforts to the gay community but then shied 

away from incorporating demands for an executive order banning anti-gay discrimination in 

the 1980 platform.21 Although Kennedy was ultimately unsuccessful, the fact that there were 

seventy-six gay delegates to hear his appeals showed how far the movement had come – in 

1976, there had been just four.22 By the turn of the decade, Jean O’Leary, co leader of the 

National Gay Task Force was proudly touting the movement’s nationwide coming-out: ‘we 

cut across every socioeconomic line, every race line. We’re in every profession you can 

imagine’.23  

This did not sit well with normative America. Phyllis Schlafly had successfully linked 

both abortion and gay rights movement to the Equal Rights Amendment, dooming the 

measure by portraying it as a threat to the traditional patriarchal family.24 Her success was 

emblematic of the New Right’s effective use of social issues as wedges to drive socially 

conservative blue collar voters from the Democratic party and into the Republican fold. 

Courting these voters was a central tenet of Ronald Reagan’s presidential campaigns, and, 

despite his public opposition to the Briggs Initiative, he was not averse to parroting the 
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language of Bryant and Falwell. Sometimes, he criticised homosexuality through an implicit 

narrative of cultural decline; whilst running for re-election in 1984, for example, he told the 

National Association of Evangelicals that America was losing ‘her religious and moral 

bearings’.25 In August of the same year he was much more explicit, telling the publisher of 

the Presidential Biblical Scorecard that his administration would ‘resist the efforts of some to 

obtain to government endorsement of homosexuality’, and placed gay sex outside of the 

boundaries of acceptable sexual conduct by narrowly defining the act of intercourse as ‘the 

means by which husband and wife participate with God in the creation of a new human 

life’.26  

The outbreak of AIDS would force the Reagan White House to continually grapple 

with issue of sexuality. In June 1981, the Centers for Disease Control (CDC) published a 

report detailing an unexplained outbreak of a rare form of pneumonia within young Los 

Angeles men. A month later, the Public Health Service documented twenty-six cases of 

young gay men developing a rare form of skin cancer, a condition marked by skin lesions and 

which was more commonly associated with older men of Mediterranean extraction.  ‘From 

that small beginning’, surgeon general Koop would later recall, ‘mushroomed the AIDS 

epidemic’.27 Since the virus seemed to be crippling its victims’ immune system and exposing 

them to infections that the body would normally resist, the illness soon became as known as 

GRID, or Gay Related Immune Deficiency. Once it became clear that heterosexuals were 

also being infected, this soon became acquired immunodeficiency syndrome – AIDS. The 

public health profession became increasingly worried as just two months after the Los 

Angeles pneumonia cases were first reported, forty-three people had already died from AIDS, 

with well over a hundred also infected.28 Over the next few years, the virus continued to 

spread an exponential rate, predominantly within the gay community and intravenous drug 

users. Complicated as it was, AIDS initially confounded virologists and immunologists, but 

the discovery of the HIV virus by Robert Gallo and Luc Montagnier enabled people to be 

tested for the AIDS antibody. With no immediate prospect of a cure, the AIDS outbreak 

continued to worsen, and by July 1985 the CDC had reported 11,737 AIDS cases, of whom 

5,812 had already died.29  
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Politicians struggled with how to cope with an issue that most people were likely to 

find personally distasteful and which was likely of little threat to themselves, seemingly 

restricted to certain communities as it was. At the local level, early disputes centred around 

calls to close gay bathhouses, which were seen by many as exacerbating the AIDS problem 

by facilitating casual sex with multiple partners.30 At the federal level, although Health and 

Human Services Secretary Margaret Heckler had pledged to make AIDS the Reagan 

administration’s number one health priority in 1983, Washington’s efforts were consistently 

found wanting by the gay rights movement, their congressional allies, and, increasingly, 

people with the AIDS virus themselves. The issue of federal research funds for AIDS was 

particularly controversial, with a spend-thrift White House continually submitting tiny 

budgets only to see them raised by Congress.31 Similarly vexatious was the issue of 

education: in late 1985, the CDC curtailed AIDS education spending as administration 

conservatives fretted over spending taxpayer dollars on material that dealt with sexually 

explicit themes.32 Behind the scenes, C Everett Koop was side-lined by a White House that 

was reluctant to engage in such a politically sensitive issue and instructed not to speak 

publicly about the disease.33  

 

‘The nation’s first politically protected disease’: social conservatives grapple with the 

AIDS crisis  

 

With AIDS hysteria sweeping the nation, social conservatives began to propose 

federal legislation that would address the epidemic. William F Buckley’s 1986 proposal to 

identify HIV-positive IV drug users and gay men through the forced application of tattoos on 

the arms and buttocks has become an infamous example of the right’s response to AIDS.34 

Although Buckley’s idea does capture the harsh tone of much of the socially conservative 

rhetoric surrounding the disease, the most emblematic responses were offered in legislative 

form by Senator Jesse Helms (R-NC) and Representative William Dannemeyer (R-CA). We 

have already seen the prominent role Helms played in sponsoring anti-abortion legislation 
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during the early Reagan years, but his anti-gay record was so consistent that upon his 

retirement Advocate magazine described him as ‘the most single-minded gay rights foe the 

Senate has ever seen’.35 Helms’ strident criticism of federal funding for prominent gay artists 

such as Robert Mapplethorpe, and his opposition to one of Bill Clinton’s Housing and Urban 

Development appointees on the grounds that she was a ‘damn lesbian’, combined with his 

legislative and rhetorical response to the AIDS crisis to cast him as the left’s ‘foremost 

villain’ of the culture wars.36  

Less well known, but no less consequential during the AIDS crisis, was Bill 

Dannemeyer. Representing Orange County, the affluent Los Angeles suburb whose politics 

Lisa McGirr has posited as emblematic of Reaganite conservatism, and from where the 

Briggs initiative emanated, Dannemeyer became the House’s most prominent social 

conservative voice during the AIDS crisis.37 Although he is perhaps most infamous for 

reading a vivid description of gay sex into the Congressional record, his rhetoric and 

legislative proposals brought him to prominence within social conservative circles and were 

held up as an exemplar of the sane, common-sense public health proposals that the Reagan 

administration and public health establishment were neglecting to enact. 38 Dannemeyer had 

trained as a lawyer before serving a two year stint in the army, after which he made his way 

up through the ranks in Californian Republican politics, in part through assailing immoral sex 

education in Fullerton’s schools.39 Following his election to the House in 1978, Dannemeyer 

built a reputation as a social issues hardliner, lobbying against a Smithsonian exhibition seen 

to promote evolution and earning the nickname ‘Wild Bill Dynamiter’ for his fiery rhetoric.40  
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But his reputation was not earned by words alone: In 1986, for example, as debate 

around the bathhouses continued to rage, Dannemeyer proposed bills that would cut off 

revenue sharing funds to cities that kept their bathhouses open, make it a crime for high risk 

groups to donate blood, and that would encourage children with AIDS to find alternative 

means of education other than attending classes.41  

However, Dannemeyer’s most prominent AIDS measures were incorporated into a 

six-part package of legislation introduced to the House of Representatives in January of 1987. 

The first bill, which Dannemeyer told his colleagues was the ‘lynchpin’ in his plan to combat 

AIDS, made it a crime for federal employees, those in federal buildings and members of the 

armed services to ‘purposefully engage in activities considered high risk for purposes of 

transmission’.42 Violators would be subject to enforced isolation under the supervision of a 

public health officials for five years. Dannemeyer’s second bill was an omnibus resolution 

expressing the sense of Congress that the states should enact several ‘prudent’ steps to curtail 

AIDS, including mandatory HIV-testing for those seeking professional healthcare licenses, 

close gay bathhouses, adopt legislation to encourage separate teaching facilities for public 

school children with AIDS, mandatory HIV-tests for those arrested for prostitution, drug 

offences or applying for marriage licenses.43 The third bill made it a crime for those 

knowingly infected with HIV to donate blood, semen or organs. The fourth and fifth bills 

mandated the federal prisons system to immediately test all inmates for HIV infection, and 

required the states to establish measures to trace the sexual partners of AIDS carriers. The 

final bill was a resolution of disapproval for a recent District of Columbia law that prohibited 

insurers from cancelling health insurance to persons with or at high risk from AIDS.  

Although Dannemeyer’s bills remained bottled up in subcommittee and never made it 

to the floor of the House, they are notable for their encapsulation of the social conservative 

understanding of and remedy for the problem of AIDS. Dannemeyer’s claim that his bills 

aimed to close ‘the voids left by a lethargic and too political public health system’ is 

indicative of one of this mindset’s key tenets: the accusation, which often verged on the 

conspiratorial, that the gay rights movement had neutered the ability of the public health 

service to respond with the robust public health measures that were necessary to combat the 

disease.44 All too often, Dannemyer argued, authorities had shied away from such measures 
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‘out of fear of being labelled discriminatory’.45 Consequently, the linchpin of his bill – the 

ban on federal employees engaging in actions and behaviour that exposed them to a high risk 

of infection - was designed to make clear, in a way the public health community would or 

could not, the fact that, ‘certain conduct will not be tolerated by society’.46 Dannemeyer 

dismissed criticism that such a measure would be discriminatory: ‘no civil rights cry can 

overcome the realities of actions which condemn another to die. Whether by action or 

inaction, such conduct is murder and must be sanctioned as such’.47  

He justified the strong measures he advocated on the basis of the unprecedented 

public health threat that AIDS represented. His first words to his fellow representatives when 

introducing his omnibus bill framed AIDS as ‘a health catastrophe of historic proportions’, 

which, according to estimates from the Center for Disease Control, would infect over a 

quarter of million people by 1991.48 Given the gravity of the situation, Dannemeyer argued 

that the health of the many must not be compromised by the freedoms of the few. As he told 

his colleagues, ‘the AIDS virus does not have rights, and the rights of individuals who persist 

in engaging in certain activities are outweighed by the rights of those unsuspecting persons 

whose lives are placed at risk’.49 Consequently, he concluded that the claims by gay rights 

activists that his approach was discriminatory amounted to nothing more than an evasion of 

the moral responsibility that they bore for the epidemic and a derogation of their duty to 

arrest its spread. His bills were therefore designed to force those responsible for the disease to 

‘take responsibility for the consequences of their actions and inactions’.50 To convince his 

fellow congressman of the need for such a hard-headed approach, Dannemeyer circulated a 

Boston Globe article that told the story of an AIDS-infected prostitute who continued to ply 

her trade in order to feed her drug habit.51 Her case, he wrote, was indicate of what happens 

‘when a society puts the civil rights of a few above the right to life of many’.52  

Dannemeyer’s nostalgia for past public health measures can be more easily 

understood by taking a deeper look at the history of epidemics in America. In his examination 
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of responses to the cholera outbreak in 1830s New York, David F Musto concludes that the 

quarantines imposed to deal with the disease, predominantly targeted against the indigent and 

immigrants and imposed against medical advice, were driven less by a desire to protect the 

public health than by an ‘elemental fear of contagion’.53 Musto argues that quarantine ‘is a 

response not only to the actual mode of transmission, but also to a popular demand to 

establish a boundary between the “kind of person” so diseased and “respectable people” who 

hope to remain healthy'.54 Elizabeth Fee has drawn similar conclusions in her work on 

reactions to syphilis outbreaks in Baltimore. Again, public health measures – this time 

mandatory testing and forced exclusion from the workplace – were targeted at those deemed 

of a lower social status. Prostitutes and African Americans were blamed for the disease 

because of their ‘diseased, debilitated [and] debauched’ sexual behaviour.55 When their 

actions were found to have endangered the ‘innocent’, the FBI descended on the Baltimore’s 

brothels and local politicians demanded the arrest of any prostitutes being treated in the city’s 

clinics.56  

It was this approach that Helms and Dannemeyer longed for but that the rights 

revolution precluded. Dannemeyer’s claims that his measures were designed to force those 

responsible for the outbreak to ‘take responsibility for the consequences of their actions and 

inactions’ echoed those of Jerry Falwell, who wrote of AIDS, ‘a man reaps what he sows. If 

he sows seed in the field of his lower nature, he will reap from it a harvest of corruption’. Fee 

cites Falwell’s words when pointing to the commonalities between the repression in 

Baltimore that was undertaken in the name of public health and the remedies that social 

conservatives proposed for the AIDS crisis. However, the differences between the two are 

just as telling as their similarities. Where the FBI and Baltimore politicians could act with 

little regard for the rights of the individuals affected, the enduring legacy of the rights 

revolution in the 1980s consistently blocked Dannemeyer’s and Helms attempts to resurrect 

their methods. One aspect of this change were the protections afforded by the regulatory state 

that had been erected by the rights revolution. The right to privacy established by Griswold 

was used to block remedies favoured by social conservatives, such as forced contract 

tracing.57 It also afforded protection to people with AIDS under the umbrella of disability 
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discrimination (an issue which we will return to later this chapter). Finally, its influence could 

be seen in the growing power of the gay rights movement in American politics, which had 

apparently neutered the ability of the public health profession to protect the innocent from the 

actions of the ‘diseased, debilitated [and] debauched’ out of fear of being labelled 

discriminatory.  

To Dannemeyer, his colleague Henry Waxman (D-CA) perfectly exemplified this 

process.  As the powerful chair of the House’s Subcommittee on Health and Commerce, to 

which Dannemeyer’s bills were referred, Waxman used his influence to bottle the legislation 

in committee. Waxman had originally trained as a lawyer before being elected to California’s 

heavily Democratic 33rd district in 1975, and with his political base in gay-friendly Los 

Angeles had become a leading congressional champion of gay rights. Throughout the 1980s, 

his commitment to federal health spending had brought him into frequent conflict with a 

spend-thrift White House.58 These tensions were exacerbated by the administration’s tardy 

response to the early years of the disease, moving Waxman to frequently allege that Reagan’s 

inaction was placing American lives at risk.59 His reluctance to adopt Dannemeyer’s 

solutions in lieu of guidance from the White House did not sit well with his fellow 

Californian. To Dannemeyer, the motivation for Waxman’s actions was clear. ‘There’s no 

secret about what’s going on’ he told Jerry Falwell’s Liberty Report in May of 1987.60 ‘There 

is an effort in this country – it’s been underway since the sexual revolution has been with us 

in the last two decades – to accept and equate the homosexual lifestyle on par with a 

heterosexual lifestyle’.61 In his role as Subcommittee chair, Waxman was continuing this 

process. By granting the validity of rights claims by the gay community and AIDS activists, 

Waxman was elevating them the status of equal citizenship, erasing the distinctions between 

the ‘diseased, debilitated [and] debauched’ and the ‘innocent’ and therefore depriving figures 

such as Dannemeyer of their ability to take the strong measures necessary to protect the 

public health.  

Dannemeyer was not alone in levelling this accusation. Grover Norquist, for example, 

best known for founding the anti-tax organisation Americans for Tax Reform, alleged that 

Waxman had ‘almost single-handedly stopped any effort to stem the AIDS epidemic’ in 
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deference to the demands of his base in gay San Francisco.62 Similarly, the passage of 

‘abominable’ state level antidiscrimination bills, such as a Minnesota order than barred 

discrimination on the basis of AIDS testing, proved to one writer for Liberty Report that the 

‘gay rights lobby is winning’.63 Complete with pictures of men dressed in drag, holding hands 

and wearing leather motorcycle outfits superimposed over an image of the Capitol building, 

the article concluded that ‘their public relations efforts to link themselves with legitimate 

civil rights questions and issues has succeeded to a remarkable degree. They want people to 

believe homosexuals are a long-suffering minority, just like blacks and Hispanics’.64  

In accusing Waxman of a politically-motivated derogation of his duty to protect the 

public health, Dannemeyer was levelling an accusation that chimed perfectly with social 

conservatives’ understanding of the AIDS crisis. The growing power of the gay rights 

movement had been a constant drumbeat on the right ever since Dade County brought these 

issues to the national spotlight. Often, these fears were voiced in conspiratorial terms: the 

right began to talk of a homosexual network spreading its tendrils through the body politic. 

To that effect, Paul Weyrich’s Committee for the Survival of a Free Congress published The 

Homosexual Network: Private Lives and Public Policy to great acclaim in 1982. Authored by 

the Catholic priest Father Enrique Rueda, the book described a network of hundreds of 

organisations across the country that used taxpayers’ dollars to overturn traditional sexual 

norms in American society.65 It was first launched at the second annual Family Forum, a 

Washington conference sponsored by the Free Congress Foundation and Moral Majority that 

brought together some of the country’s most prominent social conservatives to discuss – and 

bemoan - the moral health of the nation. From this prominent launch pad the book made 

waves in the conservative press, obtaining numerous favourable reviews that praised Rueda 

for identifying a worrying trend in America politics. Much was made of his dismissive 

analysis of the movement’s civil rights claims. Joseph Sobran of National Review held up 

Rueda’s work as proof positive that the gay rights movement was not really interested in 

obtaining equal protection under the law, but in forcing others to ‘behave as if they approved 

of a sin’.66 Another reviewer in the Presbyterian Journal was similarly unswayed by 

arguments for equal social status, arguing that the gay rights movements use of ‘such code 
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words as human rights, privacy, minority rights, discrimination, dignity and freedom [was a 

ruse designed] to give their perversion an aura of respectability and intellectuality that is far 

removed from the vile and destructive force it conceals’.67 

 Rueda’s books and the right’s long-standing fears regarding the growing power of the 

gay rights movement primed them to see Waxman’s stymieing of Dannemeyer’s bills as 

evidence of the damaging effect of equating civil rights with gender and sexuality. Congress’ 

failure to pass AIDS legislation that embraced ‘traditional public health measures’ was, in 

their eyes, evidence that by equating the two the federal government had in effect made AIDS 

the nation’s first politically protected disease. This accusation, frequently levelled by 

Dannemeyer and his socially conservative supporters, was so frequently levelled that it was 

codified into a popular 1988 book dedicated to the issue. In AIDS: The Nation’s First 

Politically Protected Disease, Lawrence and Brian McNamee’s central thesis held that the 

federal government’s handling of the disease proved that ‘public health policy has been 

dominated, indeed dictated, by the social interests and concerns of those infected at the 

expense of legitimate health interests of society at large’.68 The McNamees alleged that gay 

activists, in an effort to maintain their promiscuous lifestyles, had used their newfound 

political influence to tar traditional public health measures as discriminatory.  

Nor were they the first to level this charge; indeed, it had characterised the right’s 

frustrations at the state’s response to the outbreak of AIDS since the early 1980s.69 However, 

by 1987, the magnitude of the crisis meant that the charge was now levelled with increasing 

frequency. Anita Bryant’s dark picture of a sinister gay lobby was once more deployed to 

explain this apparent dereliction of duty. Now, however, ‘political physicians’ were folded 

into the conspiracy.70 Guided by their value-free worldview, the medical community had 

validated the behaviour that caused the crisis by removing homosexuality from the DSM’s 

list of mental illnesses, and further compounded their culpability by denouncing much-

needed measures such as mandatory testing.71 Sometimes this took the form of outright 

conspiracy-mongering. The AIDS Cover-up, a 1988 book which alleged that the disease, 

contrary to the statements of public health officials, could be spread by casual contact was 
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praised by prominent anti-abortion activist Charles E Rice as ‘important’ and by Fox News 

anchor Sean Hannity (then a young conservative radio host) as ‘excellent’.72 The book’s 

author, Gene Antonio, frequently wrote for Jerry Falwell’s Liberty Report, the Moral 

Majority organ that was rebranded along with the organisation itself in 1987.73  

 Just as Dannemeyer introduced his omnibus bill by citing the sobering statistics about 

the future spread of AIDS, so too did his social conservative supporters predict that the 

continued neutering of strong public health measures by gay rights activists risked death and 

destruction. In April 1987, for example, in response to statements from the National Gay and 

Lesbian Task Force opposing the mandatory public disclosure of infected individuals’ AIDS 

status, one Baptist pastor informed readers of Jerry Falwell’s Fundamentalist Journal that by 

1991, the death toll would exceed that of both Vietnam and World War II combined. Since 

AIDS therefore ‘constituted a clear national health emergency’, public disclosure was 

‘essential…information [that was] crucial to public health’. Although ‘compassion for both 

victims and families is important, the protection of society from this deadly plague overrides 

the right to privacy’.74 Similarly, the newsletter of Fred Schwartz’s Christian Anti-

Communist Crusade described AIDS as having the ‘destructive power of the nuclear bomb’ 

and warned that, if left unchecked, ‘almost the entire population of the USA would be 

afflicted by the year 2000’.75  

Since AIDS therefore represented ‘the greatest problem mankind has ever had’, 

private matters of sexuality became issues of compelling public concern.76 To many on the 

right, AIDS ultimately represented the wages of the privacy doctrine that was central to the 

sexual revolution and had been given constitutional sanction in Griswold v Connecticut 

(1965). The journal of the National Federation for Decency (which later became the 

American Family Association, an influential voice in the fight against equal marriage) 

described the ‘eager recruits’ of the sexual revolution, who had battled against traditional 

morality in the years before, ‘limping home from the front, leaving a trail of broken 

marriages, increased teenage prostitution, hard-core and child pornography, millions of 
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convenience-motivated abortions, and the beginning of a deadly AIDS epidemic’.77 Paul 

Cameron, who had become one of Dannemeyer’s advisors on AIDS, levelled similar charges 

in the Moral Majority Report.78 Both saw the answer to the problem as a return to traditional 

morality: ‘does not every society’, the journal asked, ‘have not only the right but the 

obligation to enunciate its shared values?’.79 Cameron was more explicit, calling for the 

application of ‘vigorous anti-sodomy laws’ as the most effective answer to the AIDS 

epidemic.80 

This was not a message restricted to the Christian Right alone. By 1986, New Right 

organiser Paul Weyrich was calling on the right to embrace a cultural conservatism that 

moved beyond the ‘trivialities’ of the Reagan Administration and the Christian Right’s 

fixation on school prayer and abortion in order to focus on restoring the ‘standards of 

conduct, of what is right and wrong behaviour, which are the functional elements of 

civilisation’.81 Weyrich wove the AIDS crisis into a narrative of social declension that began 

with the abandonment of ‘traditional ways of thinking and living’ since 1960.82 The direct 

consequence of new norms which held that ‘private behaviour has no public consequences’ 

was, Weyrich argued, the scourge of AIDS.83 In 1986, he thus formed the Institute for 

Cultural Conservatism at the Free Congress Foundation, and appointed paleoconservative 

William S Lind as its head. Lind’s cultural conservatism necessitated the limitation of certain 

individual rights that, in his eyes, were detrimental to health of a society: ‘Limits [to rights], 

which seem unnatural, are in fact wholly natural, because they reflect what people have 

learned over the agrees about their own nature’.84 Consequently, Weyrich and Lind advocated 

a politics in which socially conservative norms were defended by the state: ‘Government has 

an important role in upholding the society’s moral fabric – by its own example; by its use of 

the “bully pulpit” inherent in government; and, sometimes, by legislation’.85   
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‘Safe sodomy’: C Everett Koop and the Surgeon General’s Report on AIDS  

 

 However, C Everett Koop used his bully pulpit as surgeon general to very different 

ends. For him, the best defence against AIDS was full and frank sex education. Koop’s 

nomination as surgeon general was widely seen as a sop to Reagan’s social conservative 

supporters, since the Philadelphia-based physician had built a reputation as an authoritative 

opponent of Roe v Wade.86 Although the Baby Doe cases had previously seen particularly 

strident anti-abortion activists criticise the surgeon general for perceived inaction, Koop’s 

championing of sex education as a response to AIDS and his refusal to use the authority of 

his office to make normative judgements about its cause, led to a decisive break between him 

and his former supporters. He was replaced in the affections of these supporters by two 

figures who became the primary social conservative voices on AIDS within the Reagan 

administration – Secretary of Education Bill Bennett and Gary Bauer, who served as an 

undersecretary in Bennett’s department before moving to the White House as a domestic 

policy advisor to the president. The trajectory of Koop’s relationship to grassroots social 

conservatism, as well as Bennett and Bauer, in the context of the AIDS crisis offers a 

revealing insight into not only how social conservatives viewed the role of education, but also 

how dissenting from their proposed remedies was a serious enough sin to warrant 

excommunication from the cause.  

 After Koop’s role in politicising the abortion issue within Protestant circles alongside 

Francis Schaeffer in the 1970s (see chapter two), his nomination as surgeon general was 

greeted with glee by the grassroots right. The same was not true of the left, however, who 

subjected Koop to the longest confirmation process for a surgeon general in history. Among 

the most vocal of his opponents were Ted Kennedy in the Senate and Henry Waxman in the 

House, whom Koop described as his ‘chief antagonist’.87 Waxman publicly stated that 

although he did not know Koop personally, what he’d heard ‘scare[d]’ him.88 Private 

relations between the two were just as thorny. In his memoirs, the former surgeon general 

recalled a meeting between the two that was designed to smooth relations descending into 

hostilities as Waxman asked if Koop’s French Legion of Honour, which he wore on his lapel, 

                                                             
86  Daniel K Williams, God’s own party: the making of the Christian Right (Oxford: Oxford University Press, 
2010), 195 
87  Koop, Koop, 136  
88  Ibid.  



157 
 

 

was ‘some pro-life ribbon’. Koop snapped back that it was a ‘dumb question’.89 The reaction 

of the gay rights movement was similarly hostile. The National Gay Health Commission 

opposed his nomination on the grounds that his ‘strongly held beliefs about homosexuality, 

which are not supported by established medical science, practice or ethics’ were 

inappropriate for the nation’s highest public health officer.90 

 Koop grew increasingly frustrated at the administration’s silence as the AIDS crisis 

continued. By the end of 1985, he had given over two-hundred formal addresses representing 

the Reagan administration, but not one had been devoted to the growing public health crisis.91 

By 1986, however, the policy of enforced silence came to an end. On February 5, President 

Reagan visited the Department of Health and Human Services (HHS), ordering the assembled 

employees to make AIDS their top priority and announcing that he was asking the surgeon 

general to compile a report on the disease. Although this was the first that Koop had heard of 

such a thing, and even though he never received a formal request, the surgeon general jumped 

at the chance to finally address the issue. For the next two years, he would recall in his 

memoirs, ‘AIDS took over my life’.92  

 He began work the very next day. His prior experience of unsuccessfully lobbying the 

White House for action made clear how politically sensitive the report was likely to be, but 

he was determined to write a frank public health report and not the exercise in moral censure 

that Reagan’s coterie of conservative advisors expected. He immediately set about 

convincing the new HHS director Otis R Bowen, a former Republican governor of Indiana 

who was himself a physician, of the need to allow him free rein in its writing. After securing 

this promise, Koop established a team of close advisors and began the process of consulting 

with a broad range of interest groups, including the American Medical Association, the 

National Coalition of Black and Gay Lesbians and the Southern Baptist Convention, who he 

found to be ‘delightful but very naive’.93 The interest group that made the most impact on the 

surgeon general was the National Hemophilia Foundation. Their tragic experience of the 

disease – ninety-percent of severe haemophiliacs were infected with HIV before the nation’s 

blood supplies were properly screened – made clear that AIDS was not spread by casual 
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contact. Studies that followed six-hundred infected haemophiliacs and their families found 

not a single transmission of the infection despite close contact between family members.94   

 The plight of the haemophiliac community convinced Koop that most Americans 

were not at risk of transmission, providing they did not indulge in high-risk behaviour. 

Consequently, Koop came to believe that ‘the strident calls to quarantine them or deny them 

housing, employment, or public schooling’ – the policies at the heart of Helms and 

Dannemeyer’s response to AIDS – ‘were misinformed and wrong’.95 Koop’s subsequent 

public opposition to AIDS-related discrimination was therefore predicated on the basis of 

public health rather than morality. As he would recall in his memoirs, he continued to 

‘strongly [disapprove] of the forms of behaviour response for most AIDS transmission: 

promiscuity, homosexual behaviour, sex outside of marriage, and drug use’ because of his 

Christian faith. But his religious beliefs also led him to the conclusion that ‘judgement is 

God’s business’ and, with that in mind, he began to work on his report in August 1987.96 

 Working from the stand-up desk in his basement, Koop took advice from only a small 

handful of trusted advisors (including his wife Betty) to ensure that no drafts made their way 

into the hands of unsympathetic figures within the administration. By September he had 

completed his seventeenth draft and was prepared to present his report before a meeting of 

the Domestic Policy Council (DPC) at the White House. Knowing the DPC’s reputation for 

leaks and fearful that adverse publicity at this stage would imperil his ability to speak the 

truth, he embarked on a ‘psychological gamble’97. Although HHS planned to print two-

million copies of the report on cheap paper, Koop had 1,000 copies printed on high-quality 

glossy stock and presented one such version at the meeting, hoping that the spendthrifts in the 

DPC would be too cheap to pay for reprints. The gamble worked, and after insuring against 

leaks by handing out numbered copies, the report was approved. Koop’s intuition that ‘it had 

not been absorbed in depth by anyone present’ would prove correct, as the belated criticism 

that soon come his way from his fellows in the Reagan administration would prove.98   

 Released to the public in October 1986, The Surgeon General’s Report on Acquired 

Immune Deficient Syndrome laid out in clear, dispassionate language the nature of the 

disease, its modes of transmission and the best ways for members of the public to avoid 
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infection.99 It was these last two sections that proved particularly controversial. Koop rejected 

the idea that AIDS was an inherently gay disease, and informed readers that risky sexual 

behaviour, both homosexual and heterosexual, increased one’s risk of infection. He did so in 

frank, value-free medical language – ‘semen’, ‘vaginal secretions’, ‘tears in the surface of the 

lining of the vagina or the rectum’ – that cast no aspersions on the morality of the individuals 

involved.100 Koop recommended various behaviours that the public could adopt or avoid to 

keep themselves safe using similarly frank language (‘avoid mouth contact with the penis, 

vagina or rectum’).101 In a move that would prove particularly controversial, he also 

recommended that condoms be used as an extra method of protection. To Koop, educating 

the public about the dangers of such risky sexual behaviour was the only effective way to 

protect the public health in the absence of a vaccine. The unprecedented risk that AIDS posed 

made the case against sex education inarguable; ‘there is now do doubt that we need sex 

education in schools and that it includes information on heterosexual and homosexual 

relationships’.102 Koop argued that such programs should start ‘at the lowest grade 

possible’.103  

This emphasis on education as the most effective way to protect the public health 

moved him to dismiss a number of the measures that social conservatives advocated. The 

report maintained that compulsory testing was unnecessary, unmanageable and prohibitively 

costly, and would be misleading as those recently infected would likely not test positive. Nor 

was quarantine the answer since AIDS was not spread by casual contact. Koop also dismissed 

William F Buckley’s suggestion that AIDS carriers be identified by some sort of visible sign. 

Such a measure would require testing the entire population and, again, would miss those 

recently infected. Koop scolded advocates of such measures for using AIDS as an excuse to 

discriminate. Finally, this emphasis on education led him to include the contact details of a 

number of gay-run AIDS organisations for those seeking additional information, including 

the National Gay Task Force and Gay Men’s Health Crisis. 

Koop’s remedy for AIDS was bound to draw the ire of social conservatism. As the 

institutions that shaped America’s youth, the nation’s schools had long been arenas in which 
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battles over wider issues were fought out: from debates over the place of science in American 

society that were at the centre of the Scopes trial in the 1920s; the seismic Brown decision in 

1954 that desegregated America’s schools and heralded the eventual end of Jim Crow; to the 

Supreme Court’s decision to ban mandatory school prayer in Englel v Vitale (1962). In his 

essential work on the culture wars in America’s public schools, Jonathan Zimmerman argues 

that these battles aroused particular animosity since they ‘reflect[ed] not just differences over 

specific educational policies...but different ways of seeing the world’.104 Sex education was 

an area of particular cleavage from the 1960s onwards, and became a ‘symbol of everything 

that was promiscuous, permissive and decadent in American life’.105 To those with concerns 

about this trajectory, children who told their parents, as did one young boy in Illinois, that 

they ‘had a good time discussing the penis in school today’ were being indoctrinated into 

seeing sex as a mechanical, value-free act.106 Godless sex educators such as SIECUS were 

therefore violating parental rights to inculcate within their children an appropriately sacred 

view of sex. As one mother put it in opposing sex education curriculums in Virginia: ‘Isn’t it 

strange that God gave children to parents and not to the experts, since the experts think they 

only are qualified to teach our children. I am perfectly willing to let the experts teach my 

children reading, writing and arithmetic. When it comes to matters which will affect their 

moral character, I will handle the job’.107  

 Education continued to be a focus of social conservative activism into the 1980s as 

activists fought against progressive sex education curricula that they framed as a violating 

parental rights. 108 The small-scale, local campaigns that had been waged against SIECUS and 

Mary Calderone were now bolstered by the proliferation of conservative institutions that 

provided the intellectual and organisational framework of the Reagan Revolution.109 The 

annual reports of Paul Weyrich’s Free Congress Foundation, for example, trumpeted their 

work in combating school-based sexual health clinics, which were described as a ‘debatable 

good with a definite evil effect: increased teen sexual activity’.110 At the federal level, social 

conservatives secured the passage of the Adolescent Family Life Act in 1981, which provided 
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federal funds for social programs aimed at promoting abstinence. With nothing less than the 

moral purity of the nation’s youth at stake, the stakes were high: one California activist 

described his efforts to remove mentions of homosexuality from a school’s curriculum as a 

‘true religious war’.111  

 Just six months prior to the report’s October 1986 release, Koop had been warmly 

invited to give the key-note speech at the annual convention of Americans United for Life.112 

Upon its publication, however, he faced a firestorm of criticism from groups and figures 

whom he had previously considered friends. Among his most visible and vocal critics was 

Phyllis Schlafly, who, Koop recalled in his memoirs, ‘buzzed around me like an angry 

hornet’.113 As a long-time critic of gay rights and sex education, Schlafly was never likely to 

be well disposed towards the contents of the report.114 In her Eagle Forum newsletter, 

personal letters and press conferences, she accused Koop of advocating ‘safe sodomy’ for 

third-graders and of violating the first amendment rights of parents who believed that 

premarital sex was wrong.115 ‘I don’t see why a third grader needs to know anything about 

condoms or sexual practice’, Schlafly told reporters at a press conference, and ‘I’m not about 

to give the go-ahead to the local school to talk to my 9-year old daughter about sodomy’.116 

In sum, with its warnings against discrimination and disavowals of quarantines and 

mandatory testing, Schlafly charged that the report ‘look[ed] and read as if it was edited by 

the Gay Task Force’.117  

 Schlafly was but one among many on the right who took Koop to task. Beverly 

LaHaye of Concerned Women for America, the anti-feminist women’s groups whose politics 

closely resembled the Eagle Forum, denounced the report as ‘verbally pornographic’.118 

National Review characterised Koop as a betrayer of conservative principles, who, by caving 

to the gay lobby’s demands that AIDS be treated as a politically protected disease, risked 

causing incalculable harm.119 It was similarly dismissive of Koop’s emphasis on sex 

education, concluding that ‘it is lunacy to suggest that the AIDS epidemic will be stopped by 
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educating little children in the exotica of homosexual practices’.120 To other critics, Koop’s 

refusal to set value judgements aside and instead write, in his words, ‘an objective health and 

medical report’, was the source of all problems.121 To these activists, it was this very trend – 

the separation of morality from sexuality – that had created the conditions for AIDS to arise 

in the first place.  Organisations such as the National Federation for Decency, which had been 

originally formed to lobby against immoral television programmes and pornography in the 

1970s, saw shared (socially conservative) values as a crucial binding element in society. 

‘How’, asked a writer in the Federation’s journal, ‘can any subject be presented in a “value-

neutral” fashion without at least inadvertently implying that values themselves are so relative 

as to be meaningless?’.122  

 Linked to this trend was Koop’s message that condoms should form a central part of 

the campaign against AIDS. For Connaught Marshner, a central figure in the world of pro-

family politics, this ran contrary to the ‘simple fact’ around which all public policy on AIDS 

should have been structured: ‘if you remain a virgin before marriage, marry a virgin, then live 

chastely and faithfully within a marriage, you will not be at high risk of contracting AIDS’.123 

For Marshner and many other activists on the right, condoms undermined this central fact 

since the protection they offered encouraged adventurous youths to engage in risky sexual 

behaviour. Even worse, they filleted the moral dimensions from the sexual act by enabling 

those who used them to dodge the repercussions of indulging in immoral behaviour. The 

problematic amorality of condoms was a concern shared by conservative Catholic and 

Protestants alike: Daniel Hoye, general secretary of the United States Catholic Conference, 

criticised Koop’s ideas for condom advertising as a ‘short-sighted, self-defeating, and 

ultimately false solution to a serious moral problem’; Jerry Reiger of the Family Research 

Council struck a similar tone, warning that ‘such advertising does not support marital 

relationships but promotes a permissive attitude towards promiscuity’.124 To social 

conservatives, the message on condoms should have replicated that recently adopted by the 

administration in the war on drugs: just say no.125 
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Private and public divisions within the Reagan administration 

 

Schlafly’s outrage was mirrored at the highest levels by Bill Bennett, the Secretary of 

Education and Gary Bauer, domestic political advisor to the president. Bennett was a 

conservative Democrat who crossed the aisle to join the GOP in 1982. Having served as 

Reagan’s head of the National Endowment for the Humanities (NEH) after the Confederate 

sympathies of the president’s initial choice, Mel Bradford, had proven too politically 

damaging, Bennett moved over to head the Department of Education after Terrel Bell 

resigned in 1985. He had been championed for the NEH by prominent neoconservatives such 

as Irving Kristol, but these were not his only friends on the right. An unabashed traditionalist 

Catholic, Bennett’s appointment to the Department of Education was welcomed by Paul 

Weyrich, who believed that he ‘represent[ed] the best of cultural conservatism in the Reagan 

coalition’.126  Bauer, a Kentuckian Southern Baptist, had served as an undersecretary in 

Bennett’s Education Department and was appointed by Reagan to lead a working group on 

the family. In 1987, he had moved to the White House and took a position as a domestic 

advisor to the president.  

The two soon became Koop’s primary antagonists in the Reagan administration, little 

surprise given the public stances on culture wars issues that the two had taken in the past. 

Bennett’s conservatism had seen him depart with Democratic orthodoxy and criticise 

affirmative action, and he had worked with the conservative Heritage Foundation to lay out a 

conservative agenda for the incoming Reagan administration in 1980. As head of the NEH, 

Bennett saw his main goal as teaching students core western values, refused to comply with 

the endowment’s affirmative action programs, and attacked ‘liberal academic elite[s] whose 

disdain for traditional morality, patriotism, and the American Dream had left [them] out of 

touch with the pulse of the nation’.127 Bauer’s stint at the Department of Education had 

evinced similar views. He regretted that the true purpose of education - the inculcation of 

values in the nation’s youth – was an ‘alien notion’ in too many schools and campuses.128 

Bauer traced this trend back to the Supreme Court’s school prayer decision, since its 
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‘practical result was to separate education and values’.129 These themes were at the centre of 

his most high-profile assignment before becoming one of Reagan’s domestic advisors. The 

report that eventuated from the president’s Special Working Group on the Family – The 

Family: Preserving America’s Future - derided the cultural relativism and trend for value-

free curricula in America’s education system, blaming them for a ‘loss of nerve’ among the 

educational elite.130  

Consequently, the two took great issue with the substance of Koop’s report and his 

subsequent public statements. They mounted a parallel AIDS campaign that reiterated many 

of the themes that social conservatives had raised over the previous years. This began almost 

immediately after launch of the report. Given that the document was by the far the 

administration’s highest-profile action on AIDS to date, Bauer was concerned that the White 

House was seemingly lending its authority to the value-free sex education that he so 

disdained. He was particularly worried about the fact that Koop took advice from Gay Men’s 

Health crisis, whose safe-sex brochures, one of his staffers informed him, were ‘obscene’ 

publications that presented high-risk behaviours such as anal sex ‘in an exciting and 

favourable light’.131 Alongside Nancy Risque, another White House advisor, Bauer therefore 

approached Koop soon after the report was launched to ask if he might “update” certain 

passages of the report.132 Koop demurred, and the report went unchanged.  

The differences between the two camps really came to the fore after Koop embarked 

on a nationwide speaking tour following a short period of rehabilitation for neck surgery in 

the winter of 1987. On his travels he addressed a wide array of audiences to reiterate the main 

messages of his report: the need for frank and early sex education, the moral and public 

health imperatives to avoid discrimination that would drive those at highest risk of infection 

underground, and the use of condoms as a last line of defence against the disease. To that 

end, Koop was willing to criticise those state measures which did not meet this standard. In 

October, Koop addressed a conference in Chicago on corporate America’s response to AIDS, 

urging them to avoid groundless hysteria over the possibility of casual transmission in the 

workplace. Asked to comment on a recently adopted Illinois measure that forced couples 

seeking marriage licenses to take a blood test for HIV, Koop noted that, since groups at high 
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risk of transmission were unlikely to do so, the tests amounted to little more than a 

monumental waste of money.133 

However, it was two public appearances in March 1987 that most profoundly 

illustrated the chasm that AIDS had created between Koop and social conservatives. At the 

beginning of the month, the surgeon general travelled to California. He was enthusiastically 

greeted on arrival by members of San Francisco’s gay community, one of whom commented 

that that it was ‘nice finally to have a friend in Washington’.134 A representative from United 

Families of America, however, alleged that Koop had colluded with the ‘the pro-homosexual 

lobby…to cry civil rights’ and provided young children with ‘the how-to’s of 

homosexuality’.135 Koop’s speech to the joint session of the California legislature on the 

evening of March 5 reiterated the themes that had created this chasm: a need to protect 

confidentiality, the call to separate the disease from the people suffering from it, and a 

warning not to be frightened into taking actions inconsistent with American values.136 He also 

spoke out against insurance companies who were considering denying coverage to HIV 

carriers, a stance that was defended by Bill Dannemeyer in his omnibus bill of the previous 

year. Koop’s speech created consternation back in Washington. In a memo to Gary Bauer, a 

staffer bemoaned the fact that Koop was seemingly ‘getting worse [and spreading] straight 

homosexual propaganda, lifted out of their tirades’.137 His comments about insurers were 

portrayed as an outrageous meddling in the insurance industry, utterly no business of the 

Surgeon General’. Koop had strayed so far off the reservation that Bennett predicted that he 

would soon be endorsing school based health clinics, a mortal sin in the eyes of social 

conservatives.  

 Later in the month, Koop addressed the National Press Club in Washington, DC. This 

time, however, it was not the content of his speech that provoked criticism. In a question and 

answer session afterward, Koop was asked whether or not a pregnant woman carrying the 

AIDS virus should consider an abortion. He responded frankly: ‘if you wanted to give her all 
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the possibilities that were available to her, you would have to mention abortion’.138 The 

backlash was immediate. March for Life, the organisation that ran the anti-abortion 

movement’s annual rally in Washington, revoked the lifetime achievement award that had 

been conferred on Koop in 1984 and called for his resignation. Ironically, given Koop’s role 

in popularising comparisons between abortion and the Holocaust, the organisation’s president 

Nellie Gray condemned Koop for ‘serving the secular world’s aberrations, just as German 

doctors served the Nazis’.139 Koop’s remarks were also picked up Phyllis Schlafly. Having 

just announced the formation of a new anti-sex education group known as the Coalition for 

Teen Health alongside prominent New Right figures such as Paul Weyrich, Howard Phillips 

of the Conservative Caucus and Judie Brown of the American Life League, his comments 

were held to be proof of the Coalition’s charge that Koop had prostrated himself before the 

political left.140  

 Koop’s high-profile on AIDS posed a problem for social conservatives within the 

Reagan Administration, who were well aware of the criticism that they were not doing 

enough to combat the epidemic. In the White House, Gary Bauer therefore sought to craft an 

alternative AIDS message that emphasised the social conservative themes that he believed 

that Koop had spurned. In conjunction with Jack Klenk, the aide who had brought the Gay 

Men’s Health Crisis brochures to his attention, Bauer was successful in convincing the 

president to sign off on a sex education policy in February 1987 that ran contrary to the 

surgeon general in several important aspects.141 The policy stressed the need for parental 

involvement and consent and maintained that AIDS education ‘should not be neutral between 

heterosexual and homosexual sex’.142 It was sold to the president on the basis that ‘the most 

common cause is of the spread of Aids is irresponsible sexual behaviour. Anyone who 

engages in such behaviour endangers [themselves] and other innocent victims – not to speak 

of causing enormous medical costs to taxpayers and the public’.143 ‘Society’, Klenk and 

Bauer concluded, ‘must show it disapproval for such behaviour’.144  
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As a larger part of this effort to reassert the White House’s control of AIDS 

messaging, Bauer and Bennett pushed for the establishment of a presidential commission on 

AIDS. A bipartisan majority in Congress had already called for such a body in April 1987, 

and the administration responded the very next month by announcing the formation of the 

Presidential Commission on the Human Immunodeficiency Virus Epidemic (more commonly 

known as the AIDS commission). As Jennifer Brier has noted, the commission was intended 

as a way for ‘the White House to mark the limits of what AIDS prevention should look 

like’.145 Consequently, impassioned debates immediately broke out regarding its composition, 

with each side largely hewing to the party lines established over the previous years. 

The question of whether or not to include an openly gay member on the commission 

was seen by both sides as particularly consequential. Jeff Levi of the National Gay and 

Lesbian Task Force argued that gay membership of the commission would give voice to the 

experiences of those most closely affected by the epidemic.146 Bauer did not agree. Whilst he 

publicly stated that an administration ‘opposed to making appointments on the basis of race 

or sex’ would not be guided by a candidate’s ‘bedroom habits’, in private Bauer lobbied hard 

against a gay member. 147 He warned Reagan in May that people like Levi who were pushing 

for gay representation were ‘not our friends but rather our opponents’. 148 A gay appointment, 

he warned, would ‘give homosexuality a stamp of acceptability at a time when millions of 

Americans try to raise their children to believe that homosexuality is immoral’, and thus 

‘drive a wedge between us and many of our socially conservative supporters’. If Reagan felt 

that political expediency demanded a gay appointment, Bauer proposed that he should instead 

appoint a ‘reformed’ homosexual. Koop, on the other hand, had no such qualms, and wrote 

the White House Chief of Staff Howard Baker suggesting several potential names.149 More to 

Bauer’s tastes was Penny Pullen. A GOP state legislator from Illinois and member of Phyllis 

Schlafly’s Eagle Forum, Pullen had spearheaded the Illinois law criticised by Koop which 

mandated AIDS tests for couples seeking marriage licences, and had also seen a bill vetoed 

by governor Jim Thompson that would have codified testing on an ever-broader scale. For 
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that reason, Bauer actively lobbied for her appointment on the grounds that she was closely 

aligned with the administration’s position.150  

Bauer lost his battle regarding gay membership, however, as the president appointed 

Frank Lilly, an openly gay geneticist who had served on the board of Gay Men’s Health crisis 

as one of the commission’s twelve members. Lilly’s appointment did not reflect a wider 

liberal tilt of the commission however; its membership included Cardinal John O’Connor of 

New York, a long-time critic of homosexuality and the gay rights movement who had 

repeatedly clashed with New York mayor Ed Koch over the matter, as well as the Bauer-

approved Penny Pullen. Lilly's selection proved controversial, and was attacked by Senator 

Gordon Humphrey (R-NH), who complained that Reagan 'should strive at all costs to avoid 

sending the message to society - especially to impressionable youth - that homosexuality is 

simply an alternative lifestyle’.151 To Humphrey, Lilly’s 'unnatural' and 'immoral' sexuality 

was disqualifying, and he called for him to be replaced by heterosexual alternatives.152 

The Commission’s lifespan was somewhat turbulent. Stories soon surfaced of 

tensions between chair Eugene Mayberry, CEO of the Mayo Clinic, and other staff. Gay 

rights activists staged protests against the appointment of O’Connor and other social 

conservative members, and the commission was sued by the American Civil Liberties Union 

and the American Association of People With AIDS for not appointing more gay members. 

However, Mayberry’s resignation in October heralded a more focused and stable period 

under the guidance of retired Navy Admiral James Watkins (who would later serve as George 

HW Bush’s Energy Secretary). Watkins brought a sense of urgency to a commission that had 

become dogged by negative headlines.153 Under his leadership, the commissioners criss-

crossed the country fielding testimony on various aspects of the AIDS epidemic from a 

variety of witnesses.  

In March of 1988, the committee held hearings in Nashville that offered particularly 

revealing insights into the roiling debates over civil rights that had been stirred by the AIDS 

crisis. The commission heard from a variety of AIDS activists, including Larry Kramer, co-

founder of Gay Men’s Health Crisis and founder of ACT UP. The overwhelming theme of 

their testimony was summarised by Henry Yeager, an activist associated with the group 
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known as Lavender Hill Mob, an AIDS activist group that had recently been formed out of 

frustration with mainstream politics’ tardiness in addressing the disease.154 To Yeager and his 

fellow activists, interminable debates about the who, when and why of testing obscured the 

grim reality that thousands of people were dead and tens of thousands more were dying 

without hope of a cure. ‘Test drugs, not people’ was therefore the organising theme of their 

testimony.155 The panel also heard from a local mother whose child, a haemophiliac, 

contracted AIDS from a transfusion of infected blood. After a teacher at his school leaked 

news of his infection to the local community, the family faced a campaign of harassment and 

ostracism: her son was removed from class, the family home received threatening phone 

calls, and passing cards waved signs saying ‘kill him, kill him’.156 Also appearing was Bill 

Dannemeyer. His testimony that followed stood in stark contrast to that which came before.  

Whilst being interrupted by AIDS activists chanting ‘we will not tolerate your stupidity!’, 

Dannemeyer, perhaps out of frustration that his calls for traditional public health measures 

continued to fall on deaf ears, called for the entire population to be tested once per year and 

for those that tested positive to be quarantined.157 He remained unswayed by the plight of the 

haemophiliac boy that preceded him. ‘The fact of the matter’, he told the panel, is ‘that the 

civil rights of the uninfected are entitled to just as much protection as the civil rights on 

infected’.158  

 

The White House, Congress and AIDS legislation 

 

As the presidential commission concluded its hearings and set to writing its report, 

similar debates about the vexatious questions of AIDS, discrimination and civil rights 

continued to haunt the White House. In March 1986, as the battle over the Civil Rights 

Restoration Act was at its height, HHS’ general counsel, Ronald Robertson, had written to 

the attorney general’s office asking for legal counsel in light of a number of complaints from 

hospital workers alleging that they had been discriminated against by their employers on the 

basis of their AIDS-related handicap. In response, Charles J Cooper, an Assistant Attorney 
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General at the Department of Justice who would later go on to defend California’s 

Proposition 8 prohibition against gay marriage, issued a lengthy memo which applied a 

particularly narrow reading of Section 504’s protections.159 Cooper argued that Section 504 

did in fact prohibit federally-funded institutions from discriminating against those with AIDS 

based on the disease’s disabling effects. However, the Justice Department also maintained 

that, despite this, ‘an individual’s (real or perceived) ability to transmit the disease to others is 

not a handicap…and, therefore, that discrimination on this basis does not fall within Section 

504’. Cooper argued that this understanding derived not only from the plain language of the 

statute, but also from a deference to the fact that Congress, in passing the statute, ‘gave no 

indication that it intended to disturb the venerable body of federal and state law giving public 

health officials broad powers to prevent the spread of communicable diseases’.160  

However, the administration was forced to revisit its position in light of a Supreme 

Court decision the following year. On March 3 1987, the justices handed down a decision in 

School Board of Nassau County v. Arline that was to have major implications on the AIDS 

crisis and the question of discrimination. The decision revolved around the extent to which 

Section 504 of the Rehabilitation Act, the legislation that was at the heart of both the Baby 

Doe controversies and the Civil Rights Restoration Act, protected carriers of contagious 

diseases from discrimination in the federal workplace. Gene Arline was an elementary school 

teacher in Nassau County, Florida who suffered from recurring bouts of tuberculosis that 

restricted her ability to work. After her school fired her in 1979, Arline filed suit, claiming 

that her Section 504 rights had been violated since her termination amounted to 

discrimination on the basis of a handicap. After a federal district court in Florida ruled that 

her tuberculosis did not constitute a handicap, the Eleventh Circuit Court of appeals found 

otherwise and held that individuals with contagious diseases were, in fact, covered by Section 

504. The case wound its way to the Supreme Court in December 1986. Three months later, in 

a 7-2 decision the Court found that, under HHS regulations, tuberculosis did in fact constitute 

a handicap and therefore that Arline’s Section 504 rights had been violated.  

 Social conservatives were outraged by the decision, fearing that it could be used by 

gay rights activists to pursue civil rights claims. In the words of conservative senator Bill 
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Armstrong (R-CO), the court had, in effect, announced a new ‘right to infect’.161 Bill 

Dannemeyer drew similar conclusions, telling his colleagues in the House that Arline paved 

the way for a future in which ‘persons [with] contagious diseases such as meningitis, typhoid 

fever, AIDS, hepatitis and the plague may now be the subject of affirmative action suits’.162 

Dannemeyer was once more channelling the feelings of grassroots social conservatives. Jim 

Boulet Jr, the legislative director of the Liberty Foundation, concluded that in the wake of the 

decision, ‘civil rights now means special privileges for carriers of contagious diseases like 

tuberculosis and AIDS’.163 In conjunction with the Civil Rights Restoration Act, still being 

debated in Congress, Boulet concluded that Arline ‘presents a dangerous situation for 

organisations that hold to any type of religious perception that homosexuality is wrong’.164 

 The Reagan administration was forced to revisit its previous policy on AIDS-related 

discrimination in light of Arline. In a memo following the decision, White House counsel 

Arthur Culvahouse Jr was informed that there were two potential interpretations of the 

decision. A narrow reading would hold that 504’s coverage in Arline’s case was triggered by 

the litigant’s record of impairment alone. On the other hand, an alternate reading would 

understand the Court’s decision as a broad prohibition against discrimination, as Congress 

originally intended when passing the Rehabilitation Act.165 In order to define their position, 

the Department of Justice called on Koop for advice. In a July 1988 meeting, Department 

officials quizzed the surgeon general at length about the medical aspects of HIV infection, 

inquiries that Koop welcomed since, as he wrote in a follow-up letter, ‘any legal opinion 

regarding HIV infection should accurately reflect scientific reality’.166 Since research into 

AIDS had shown HIV infection was the starting point of a single disease that progressed 

through various stages, Koop argued that, ‘from a purely scientific perspective, persons with 

HIV infection are clearly impaired’.167 In light of this advice, the Justice Department issued a 

revised position on the extent of Section 504 protections, and the Supreme Court’s finding in 

Arline that all individuals infected with the HIV virus – not just those whose illness had 
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developed into fully fledged AIDS – were protected by the statute became the Department’s 

new position.168  

 Though Koop’s advice had played an important role in convincing the Justice 

Department to revise its position, the Senate’s passage on April 28 1988 of the AIDS 

Research and Information Act was a qualified setback for those like the surgeon general who 

advocated frank sex education in response to the disease. The bill, otherwise known as the 

HOPE Act, authorised $700 million in funding for the Centers for Disease Control and 

National Institutes of Health, as well as provisions for various public information and 

education measures. During debate, Jesse Helms revived the same controversies that had 

dogged the surgeon general’s report on AIDS.  Brandishing copies of AIDS education 

literature that he claimed turned his stomach, Helms vowed never to allow ‘one dollar of 

taxpayer’s money to [be used] to promote sodomy’.169 Helms claimed that since ‘there is not 

one single case of AIDS reported in this country that cannot be traced in origin to sodomy, 

[the Senate] should not allow the homosexual crowd to use the AIDS issue to promote and 

legitimise their lifestyle in American society’.170 To that end, Helms introduced an 

amendment that would bar federal funds for educational literature that ‘encourage[d] or 

condone[d] sodomy’.171 Although Helms saw two other amendments defeated that would 

have barred federal funds for needle exchanges, the Senate adopted his education-related 

efforts when passing the bill.  

Whilst reconciling itself to Arline’s expansive definition of Section 504, the White 

House continued to oppose legislation that would provide AIDS-related anti-discrimination 

protections over and above those contained in Section 504. The administration took strong 

exception to the discrimination provisions contained in the various AIDS bills proposed by 

Kennedy and Waxman. For example, the AIDS Federal Policy Act of 1987 was the first time 

that Congress had moved beyond funding, research, treatment and prevention to address the 

wider societal issues raised by AIDS.172 Alongside measures to establish penalties for 

violating the confidentiality of test results and expansions of voluntary AIDS testing, the bill 

included enhanced protection for AIDS-related discrimination in housing, employment, 
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public accommodation and government services. John Bolton, future Under Secretary of 

State and UN Ambassador in the George W Bush administration, wrote to Waxman laying 

out the Department of Justice’s opposition to the bill on the grounds that it went way beyond 

the already adequate protections contained in Section 504.173 Bolton echoed the political 

protection arguments of Dannemeyer and others, asserting that there had been no convincing 

demonstration of why AIDS victims should receive protection over and above those suffering 

from other contagious diseases, and that federal legislation risked abridging the ‘rights of 

individuals to protect themselves and their families’.174 In the eyes of Bolton and the Justice 

Department, AIDS-related discrimination continued to be a matter best left to the states.  

Though it had been conceived as a way for the White House to wrest control of the 

AIDS narrative, the final report of the Presidential Commission on HIV further muddied the 

waters on AIDS-related discrimination. Following a year-long process that consisted of over 

forty hearings, testimony from over six hundred witnesses and a budget of $1.5 million, the 

commission released its final report on June 24 1988. Admiral Watkins, in a press conference 

heralding the report’s publication, defined discrimination as the ‘foremost obstacle to 

progress’ against AIDS.175 The report’s introduction portrayed AIDS as ‘much more than a 

medical crisis or a public threat’.176 Whilst a ‘grave tragedy’, the epidemic also offered an 

opportunity to ‘solve many of the problems our society faces’.177 In a blow to Bauer, Bennett 

and social conservatives, Watkins and his colleagues called on Reagan to ‘to begin to 

eliminate discrimination against persons with HIV infection, as well as persons with other 

disabilities and illnesses, and embrace them as part of the mainstream of American life’.178 In 

a further departure from the social conservative remedy, the commission also described the 

need to ‘educate our young people about their own human biology’.179   

 These priorities were reflected in the commission’s list of twenty primary 

recommendations. Alongside non-controversial measures such as the call to replace the 

obsolete “AIDS” moniker with the more accurate term “HIV-infection”, for aggressive 

biomedical research into the disease and a stress on the need to address the problem of high-
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risk adolescent behaviour, the Commission rejected the primary touchstones of the social 

conservative response to AIDS: it embraced gay rights’ activists calls for HIV-infection to be 

made a disability under federal law (thus ensuring coverage under Section 504); called for 

stronger legal protections to ensure the privacy of carriers; advocated an increase of 

voluntary, confidential testing; and stressed the need for education programs to begin from 

kindergarten in public schools.  

Reaction to the commission’s recommendations was divided along pre-existing lines.  

Henry Waxman pronounced himself ‘very impressed’ at the job Watkins had done, whilst the 

American Foundation for AIDS Research praised the report as ‘comprehensive’, ‘human’ and 

‘intelligent’.180 In rejecting traditional public health measures and calling for the 

strengthening of anti-discrimination provisions, those outside of social conservative circles 

praised the commission for showing, in Time’s words, ‘a fine disregard for prevailing 

prejudices about AIDS and [for] issue[ing] a sharp challenge to the Reagan 

administration’.181 

 Unsurprisingly, social conservatives did not share these sentiments. In a June 1988 

letter to Watkins, Dannemeyer argued that the ‘fatal flaw’ of the commission was its embrace 

of the ‘civil rights cry of the infected’ over the ‘rights of the uninfected’.182 By his 

estimations, ninety percent of those infected with the virus were gay men and drug users. 

Since these groups were already protected by Section 504 and the Arline decision, 

Dannemeyer held that the any anti-discrimination legislation that extended protections to 

those that had not tested positive for the disease would ‘accord male homosexuals special 

civil rights protections’ over and above those that prohibited discrimination based race, 

religion, gender or nationality.183  

 After organising the commission to regain control of the AIDS narrative, its strong 

endorsement of federal anti-discrimination provisions posed a considerable political headache 

for the White House. Less than a year earlier, as the House was debating a Waxman-

sponsored AIDS bill that contained provisions on discrimination and confidentiality, Health 

and Human Services Secretary Otis Bowen had testified that the administration saw AIDS-
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related confidentiality and discrimination issues as best reserved for the states.184 This 

approach was rejected by prominent figures of the gay rights movement as an abnegation of 

the government’s moral responsibility; Jeff Levi of the National Gay and Lesbian Task Force 

argued that the experience of ‘the 1960s [showed] we couldn’t depend on the individual 

states to bar racial discrimination’. 185 

Consistent with its long-standing belief that the civil rights claims of the culture wars 

were not of a type with those that had preceded them, the Reagan administration rejected the 

commission’s call for federal legislation on discrimination. The president had tasked Donald 

Ian Macdonald, the head of the White House’s Drug Abuse Policy Office with formulating a 

response in in consultation with executive branch agencies, the Office of Management and 

Budget, White House staff and private groups and individuals. The ten-point plan that 

resulted attempted to split the difference between the surprisingly progressive tone of the 

commission’s report and the administration’s continued reluctance to tie the federal 

government to further discrimination legislation. MacDonald recommended that Reagan 

endorse the commission’s call for all sectors of society to ‘respond equitably and 

compassionately’ to victims of the disease. More specifically, MacDonald urged the president 

to encourage the private sector and direct every federal agency to adopt a policy based on 

guidelines that the Office of Personnel Management (OPM) had released in March.186 OPM’s 

policy stated that HIV-infected employees should be allowed to continue working so long as 

they were able to maintain acceptable job performance and did not pose a significant risk of 

transmission. It also held that since the preponderance of medical evidence suggested that the 

disease was not spread by casual contact, fear of transmission was not a valid reason for 

workers to refuse to work with infected individuals.187 Macdonald argued that these measures 

would be sufficient, and that further federal legislation would be neither ‘necessary or 

desirable’.188 

In the end, the administration adopted a ‘Ten-Point Presidential Action Plan’ in 

August that incorporated Macdonald’s suggestions. Although federal agencies were 

instructed to adopt the OPM policies, they lacked the force of a full law and the White House 
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continued to maintain that anti-discrimination legislation was a matter best left to the states. 

This hedge left neither side happy. Gary Bauer was satisfied with the plan’s call for increased 

testing, but argued they, rather than the anti-discrimination instructions, should have been 

‘front and centre’.189 By not doing so, the White House was giving its imprimatur to the 

‘upside down priorities that prevail in the AIDS debate’.190 Bauer further warned that any 

AIDS-related civil rights measures that the administration adopted risked being hijacked by 

‘activist courts’ and turned into a ‘civil rights crusade based on sexual preferences’.191 From 

the left, Henry Waxman assailed the administration for ignoring the central tenet of the 

commission’s report: the Reagan ‘administration has done its best to avoid making even a 

single helpful AIDS decision in the eight years of the Reagan presidency. They handpick a 

commission, and then don't even have the courage to accept its recommendations’.192 

Although Bauer was disappointed by the White House’s stance, the fact remained that 

by the end of Ronald Reagan’s presidency, federal anti-discrimination legislation remained 

an as yet unrealised goal for AIDS activists. As the president prepared to hand over the reins 

to vice-president George HW Bush, the damage wrought by the disease was clear: 82,746 

Americans had been infected, of whom 46,433 had already died. With no cure in sight, some 

small measure of respite was provided by the passage of the Americans with Disabilities Act 

(ADA), signed into law by then President Bush on July 26 1990. The bill, as Congressional 

Quarterly would observe, represented a ‘major triumph for the coalition of civil rights, 

disability groups, public health and AIDS support groups that had laid meticulous 

groundwork since 1988 for the passage of the legislation’.193 Based around the Civil Rights 

Act of 1964 and the Rehabilitation Act of 1973, the ADA immediately prohibited 

discrimination against 43 million disabled Americans in employment, public services, public 

accommodations and required employers to make reasonable accommodations to provide for 

the employment of disabled workers.194 Thanks to the precedent established by Arline, and to 

consternation of Dannemeyer and Helms, those covered included people with AIDS. On the 

grounds that the ADA ‘surreptitiously extends civil rights protections to homosexuals’, 
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Dannemeyer sought to exclude carries of HIV/AIDS, homosexuals and drug users from the 

bill’s protections, actions mirrored by Helms in the Senate.195 His efforts were unsuccessful, 

and the ADA passed through Congress with clear bipartisan majorities and the strong support 

of President Bush.  

 

Conclusion  

 

In their pioneering work on the history of American sexuality, John D’Emilio and 

Estelle Freedman argue that ‘the AIDS epidemic and the politics it spawned emphasise the 

persistence of sexuality as a vehicle for social control’.196 The traditional public health 

measures and abstinence-focused sex education curricula advocated by social conservatives 

were undoubtedly designed for this end. However, examining the right’s response to the 

AIDS within a wider context that incorporates other, rights-based culture wars clashes, draws 

us to wider conclusions about the nature of the struggle. Firstly, this approach brings to the 

fore a previously overlooked framing. Previously, historians have constructed an analytic 

frame that posits a clash between a moralising right and those whose actions were guided a 

concern for the public health. This chapter reveals that the right was itself keen to claim the 

terrain of public health for themselves, in part because it offered repressive mechanisms that 

that could be used for, to borrow D’Emilio and Freedman’s term, social control.   

Their inability to bring these measures bear, however, makes clear how important a 

role the political realignment created by the rights revolution played in the culture wars. The 

rights revolution, most notably the right to privacy, deprived the states of their police power 

and with it the ‘traditional public health measures’ that social conservatives saw as the only 

effective remedy for the AIDS crisis. The loss of the power became, in their eyes, evidence of 

the fact that AIDS had become the first politically protected disease in history, a process 

driven by the gay rights movement and AIDS activists who cynically deployed the language 

and tools of the rights revolution in order to lay claim to a legacy that was not theirs to 

inherit.  
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This understanding helps us to explain the inconsistency of the right in the Baby Doe 

cases and the AIDS crisis. The anti-abortion movement had fought for the statutory rights of 

Baby Doe on the grounds that 'the fundamental tenet of law and medicine [is] that which 

estimates the individual as of primary, sacred worth'.197 However, when confronted with the 

AIDS crisis, many of these same activists departed from this credo to argue that individual 

rights imperilled the societal right to safeguard the public health. William F Buckley’s 

infamous call for AIDS carriers to be forcibly tattooed was justified, in his words, by the need 

to approach the disease from a ‘utilitarian perspective’.198 Furthermore, Bill Dannemeyer’s 

argument that the costs of caring for each and every AIDS patient should be factored into the 

federal government’s response to the disease was anathematic to the arguments levelled in 

defence of Baby Doe, which rejected medical decisions based on cost-benefit grounds as a 

violation of the sanctity of life ethic.  

The differing role that Section 504 of the Rehabilitation Act played in the two case 

studies is further revealing. Where in the Baby Doe cases the anti-abortion movement based 

their campaign around an expansive definition of the statutory protections it provided, by the 

late 1980s social conservatives found their calls for traditional public health measures 

blocked by the very same regulations. Dannemeyer and his supporters rejected AIDS 

activists’ attempts to lay claim to Section 504 protections not only because of the obstacles 

that it posed for proposed AIDS remedies, but also because they denied the validity of any 

rights claims based on sexuality. This denial mirrored the objection raised during the Grove 

City debates, in which attempts to write reproductive rights into a grander narrative of civil 

rights progress were rejected by conservatives.  

This brings us to the central finding of this thesis, namely the absolute centrality of 

the right to privacy in the culture wars. While the anti-abortion movement was happy to use 

the Fourteenth Amendment to pursue anti-abortion legislation, and even pushed for an 

expansion of the regulatory state during the Baby Doe cases, when groups outside the bounds 

of normative America laid claim to these mechanisms, the right rejected their arguments as a 

subversion of the proper meaning of civil rights. This was the case when prochoice feminists 

attempted to use Title IX to guarantee abortion rights during the debates over the Civil Rights 

Restoration Act, and was also true of AIDS activists attempts to defend themselves with 
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Section 504 of the Rehabilitation Act. The right was comfortable with using the regulatory 

state and its jurisprudential foundations when pursuing actions that undermined the right to 

privacy; conversely, when the regulatory state was used to defend and enable behaviours and 

practices that had been legitimated by Griswold and its progeny, it was instead dismissed as 

fundamentally invalid.  
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Conclusion  

 

Though the end of Ronald Reagan’s presidency did not by any means herald the end of the 

culture wars – indeed, they have seemed to burn ever fiercer in the years since – his 

presidency encapsulates a period in which an emboldened right went on the offensive against 

Andrew Hartman’s ‘new America’. With a sympathetic president, a Republican party 

reconfigured along conservative lines, thriving intellectual foundries and battalions of new 

recruits swelling the ranks of the Christian Right, the 1980s seemed a decade pregnant with 

promise.   

However, this thesis’ focus on the interplay between the right, rights and the culture 

wars paints a more complicated picture of the decade. By focusing on how the right fought 

the battles of the culture wars on terrain that had been indelibly shaped by the liberalism of 

the preceding decades, we can see that the 1980s, rather than being a decade of untrammelled 

conservative ascendancy, instead saw the right forced to fight their culture wars battles on 

ground that was still structured by the fundamental political changes that had occurred in the 

1960s.   

Although Orrin Hatch’s Human Life Federalism amendment had made history in the 

97th Congress by being the first of its kind to be voted out of committee, this achievement 

was marked by strident disagreements and resentful accusations of anti-life compromises 

rather than a purposeful sense of unity. This was a consequence of the fundamentally 

divergent approaches of Hatch and Jesse Helms’ Human Life Statute. Though Reagan’s 

election and the re-emergence of the Christian Right had promised a fundamental 

restructuring of American politics, when presented with the opportunity to establish the 

reality of foetal personhood through the use of the jurisprudence that had underpinned the 

civil rights movement, the New Right elements of the anti-abortion movement found much to 

like in the rights revolution. Consequently, in one of the many historical ironies created by 

the interplay between the rights revolution and the culture wars, the end of the 97th Congress 

saw the New Right forcefully reject a favourite rallying cry of post-war American 

conservatism: states’ rights.  

Similarly, chapter two shows how the right, in pursuit of redemption for Baby Doe, 

was perfectly willing to utilise and even expand the power of the regulatory state in order to 

pursue its goal. For Judie Brown and her allies in the Baby Doe coalition, Section 504 of the 

Rehabilitation Act represented a powerful tool to exert greater control over the morality of 

the medical profession, which they saw as responsible for America’s slide towards 
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Auschwitz. More widely, they hoped to use the regulatory state to chip away at the privacy 

doctrine which had directly caused the deaths of millions of unborn children since the advent 

of legalised abortion.  

To these activists, the prospect of teams of federal investigators descending on the 

nation’s paediatric wards was not an example of big government liberalism run amok, but a 

sane and much-needed response to the problems that the growing power of secular humanism 

had engendered within American society. Conservative notions of anti-statism held little 

sway when the vast coercive power of the regulatory state could be used to stop infanticide. 

However, the right was much less enamoured of an activist federal government when 

it was deemed to impinge on the First Amendment rights of its religious institutions. During 

the Grove City controversy and the long battle over the Civil Rights Restoration Act, it 

became clear that the culture warriors of the right were willing to reconcile themselves to the 

regulatory state and its jurisprudential foundations only when it was put to socially 

conservative ends. When pro-choice activists rallied in defence of Title IX, the right now 

instead raised the banner of anti-statism. The privacy doctrine was once more front and 

centre, with the prospect of an expanded right to abortion driving the Catholic bishops into a 

temporary alliance with the New Right.   

This same inconsistency was at play during the AIDS crisis. To social conservatives 

such as Dannemeyer, Helms, Bauer and Bennett, the only rational response to the outbreak of 

the disease were the ‘traditional public health measures’ that had been used to contain 

epidemics in the past. They articulated these concerns in language far removed from the 

emphasis on individual rights that had characterised the right’s defence of foetuses and 

disabled newborns. In the Baby Doe cases, the right and its disabled allies rejected the quality 

of life ethic since it balanced the newborn’s right to life against other factors, where it should 

have been sacrosanct and inviolable. During the AIDS crisis, however, the primacy of 

individual rights was rejected by Dannemeyer and others because it endangered the public 

health. Indeed, AIDS activists who sought refuge from punitive public health policies in the 

protections of Section 504, the very same regulation that had been used by the right during 

the Baby Doe cases, saw their claims dismissed as nothing more than an advocacy of the 

right to infect.    

To social conservatives, Koop’s advocacy of full and frank sex education, his 

championing of condoms as a public health measure, and his alliance with Waxman and 

AIDS activists were a grave enough sin to warrant the burning of bridges. Not only did he fail 

to endorse the measures advocated by Dannemeyer and others, but also by his actions he 
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legitimised and gave refuge to the behaviours that had caused the outbreak of the disease in 

the first place. When the Presidential Commission did likewise, it was seen as further proof 

that the rights revolution and the regulatory state had made AIDS the first politically 

protected disease in history.  

The visceral reaction that the right had to Section 504 claims during the AIDS crisis 

bring us to the contributions that this thesis makes to the historiography of American 

conservatism in the 1980s and the culture wars more generally. As noted in the introduction, 

in order for historians to better understand how the conservatism of Reagan and his 

supporters utilised its newfound political power, we need to better grasp how the right 

interacted with the legislative legacy of liberalism. As the work of historians such as Hugh 

Davis Graham and various political scientists has made clear, the rights revolution and the 

regulatory state that it erected largely remained in place. This is clearly demonstrated 

throughout this thesis: it provided the basis for the Human Life Statute, which rallied the right 

much more effectively that the more conservative solutions offered by Orrin Hatch’s 

federalism approach, and offered the Baby Doe coalition a powerful tool to pursue their 

campaign against infanticide.  

However, the power and reach of the rights revolution was not without limit. 

Prochoice activists were unable to convince a majority in Congress that Title IX required all 

institutions in receipt of federal funding to provide abortion services. Neither were AIDS 

activists able to convince the Supreme Court that the right to privacy made state-level 

sodomy laws unconstitutional, or the Reagan administration of the need for strong anti-

discrimination measures at the federal level.  

Tracing the right’s reaction to the rights revolution and the regulatory state also 

enables new insights into the ever-growing historiography of the culture wars. As laid out in 

the introduction, this literature has now moved beyond the traditional interpretations of 

Kristin Luker, James Davison Hunter and Thomas Frank. That said, however, this thesis finds 

in Hunter’s work on the culture wars a continued explanatory power, that, whilst limited in its 

historical contextualisation, continues to speak with clarity to the forces that animated both 

sides of the divide. 

The utilisation of scientific justifications during the Human Life Statute, for example, 

was driven by science’s ability to imbue the movement’s drive for morally orthodox anti-

abortion policies with a sheen of scientific objectivity. Similarly, the anti-abortion 

movement’s activism in the Baby Doe cases was driven by its belief that the medical 

profession, by embracing quality of life criteria, were violating the timeless moral clarity of 
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the sanctity of life ethic. The right’s opposition to the expansion of regulatory state during the 

debates over the Civil Rights Restoration Act also derived from the same source, predicated 

as it was on a desire to restrict the provision of abortion services as much as possible. Finally, 

the AIDS crisis saw social conservatives frame the disease as a direct consequence of 

behaviour that violated longstanding norms of sexual behaviour.  

As Andrew Hartman has observed, however, Hunter’s analysis is useful only insofar 

as it goes. Though helpful in exploring the epistemological divides that characterised the 

culture wars, Hunter touches only in passing on the enduring impact of the fundamental 

political changes of the 1960s that brought these ruptures to the surface. This brings us to the 

most consequential of this thesis’ findings: the absolute centrality of the right to privacy in 

the culture wars. In every case study examined in this thesis, the right was either motivated 

by opposition to behaviours or policies that had been enabled or legitimised by Griswold v 

Connecticut (abortion and, eventually, homosexuality) or were stymied by the precedent that 

it set (as in the Baby Doe cases).  

Gary Gerstle has noted recently that the fundamental change in relations between state 

and federal governments that took place in the 1960s has received too little attention in 

political histories of post-war America. The same is true of the culture wars. By eroding the 

power of the states to regulate individual behaviour with the doctrine of substantive due 

process, the Warren Court, through decisions such as Griswold, stripped social conservatives 

of their ability to regulate behaviour previously deemed immoral at the state level. As a 

consequence of the rights revolution and regulatory state that ensued, come the 1980s, despite 

seemingly propitious political winds, the right was forced to fight the culture wars on ground 

that been fundamentally shaped by the liberal legacy.  
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