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1. Introduction


There is a broad consensus today that “employment law is not keeping pace with the diversity of working practices and patterns that have rapidly evolved in the past few decades,” and is failing to “accommodate the work and workers of the twenty first century.”[footnoteRef:1] This  “crisis” in labour law’s personal scope has led to a marked increase in recent years of so-called “sham” self-employment, the deliberate structuring of employment relations with a view to avoiding tax and/or employment law obligations,[footnoteRef:2]shifting the costs of business onto consumers, workers, and the broader public.[footnoteRef:3] [1: 	 B. Langstaff, “Changing Times, Changing Relationships At Work … Changing Law?” (2016) 45 I.L.J 131 at 131.]  [2: 	G. Davidov and B. Langille, The Idea of Labour Law (Oxford University Press 2011); (2016) 75 The Cambridge Law Journal 632 Judy Fudge, ‘Fragmenting Work and Fragmenting Organizations: The Contract of Employment and the Scope of Labour Regulation’ (2006) 44 Osgoode Hall LJ 609.
]  [3: 	F. Behling and M. Harvey, “The Evolution of False Self-Employment in the British Construction Industry: A Neo-Polanyian Account of Labour Market Formation” (2015) 29 Work, Employment and Society 969.] 

	Many commentators have concluded from this development that the “legal tests for classifying employment relationships…are flawed and inefficient…based on outdated employment norms from the 19th century and a law of contract…[that is] unsuited to the analysis of increasingly diverse, complicated and dynamic employment relationships.”[footnoteRef:4] In particular, many commentators have argued that the modern “test” of mutuality of obligation, the (contested) idea that a condition for employment status is the existence of a contract by which the parties agree to offer and accept work on an on-going basis, is particularly inappropriate to the modern world of work.[footnoteRef:5]  [4: 	 P. Leighton and M. Wynn, “Classifying Employment Relationships—More Sliding Doors or a Better Regulatory Framework?” (2011) 40 Industrial Law Journal 5 at 5.]  [5: 	A. Adams, M. Freedland and J. Prassl, “«Zero-Hours Contracts» in the United Kingdom: Regulating Casualwork, or Legitimating Precarity?” [2015] Giornale di diritto del lavoro e di relazioni industriali; Mark R Freedland, “The Contract of Employment and the Paradoxes of Precarity” (Social Science Research Network 2016) SSRN Scholarly Paper ID 2794877 <https://papers.ssrn.com/abstract=2794877> accessed 1 June 2018.] 

	The purpose of this article is to explore the “crisis” in labour law’s personal scope from a new angle, by comparing two competing conceptions of the labour market and how they influence policy debates (such as the Taylor Review), and judicial discussions, about employment status, placing particular emphasis on how the concept of “mutuality of obligation” is understood. The first “naturalistic” conception sees labour regulation as an “interference” in an otherwise efficient, and (largely) self-regulating system. The justification for labour law from this perspective is to respond to specified market failures, and to minimize transaction costs, so as to “restore” the market to its efficient functioning. From the second, constitutive perspective, however, labour markets are seen not as natural phenomena, but as instituted processes.[footnoteRef:6] Labour law, social security law, company law, and tax law (etc) are thus assumed to play an integral part in the emergence, reproduction, and sustainability, of capitalist labour markets such that, rather than interfering with some “abstract” sphere of free economic activity, labour law appears as an institution that is integral to the market’s efficient and sustainable functioning. [6: 	Examples of this view, include: J. Fudge, “Labour as a “Fictive Commodity”: Radically Reconceptualizing Labour Law” in G. Davidov and B. Langille (eds), The Idea of Labour Law (Oxford: Oxford  University Press 2011); J. Fudge, ‘The Future of the Standard Employment Relationship: Labour Law, New Institutional Economics and Old Power Resource Theory’ (2017) 59 Journal of Industrial Relations 374; R. Dukes, The Labour Constitution: The Enduring Idea of Labour Law (Oxford: Oxford Monographs on Labour Law 2014); M Harvey and N. Geras, Inequality and Democratic Egalitarianism: Marx”s Economy and Beyond and Other Essays (Oxford University Press 2018); S. Deakin, “The Contribution of Labour Law to Economic and Human Development” in G. Davidov and B. Langille (eds), The Idea of Labour Law (Oxford: Oxford University Press 2011) ] 

	The distinction between these understandings is of more than theoretical interest; implicit understandings about labour law’s relationship with the labour market can be observed at the level of juridical language, and in this sense, have the capacity to affect doctrine.[footnoteRef:7] While the naturalistic understanding tends to narrow the scope of protective legislation and enhance the opportunities for creative avoidance through drafting, the constitutive understanding is more conducive to promoting worker-protective outcomes. This is because, rather than taking formal contracts at face value, prioritizing the express terms of the agreement over terms implied by law or conduct, the courts take a much more active role in defining contract types, implying contracts based on the substance of the arrangement, and implying fairness norms using the common law as a way to regulate the employment relationship.[footnoteRef:8]  [7: 	S. Deakin, ‘Conceptions of the Market in Labour Law’ (2014) in A. Numhauser-Henning, and M. Rönnmar, (eds) Normative patterns and legal developments in the social dimension of the EU, (Oxford: Bloomsbury Publishing, 2013) at p.162. ]  [8: 	In the literature, this is sometimes set up as a “formalistic” vs a “functional” or purposive approach: D. Cabrelli, “Jeremias Prassl, The Concept of the Employer, Oxford: PB  - Oxford University Press , 2015, Xxvii + 231 Pp, Hb, £60.00.” (2016) 79 M.L.R 364; J. McClelland, “A Purposive Approach to Employment Protection or a Missed Opportunity?” (2012) 75 M.L.R 427; G. Davidov, A Purposive Approach to Labour Law (OUP Oxford 2016). Mark Freeland describes common law implication as a mode of regulation in this sense: M. Freedland, The Legal Structure of the Contract of Employment (Oxford: Oxford University Press, 2016)] 

	The idea that the market is legally constituted is gaining increasing attention in labour law scholarship, but its significance, at a doctrinal level, remains under-explored. This article will show, however, that the “crisis” of labour law’s personal scope can be linked with this broader debate about the nature of markets, and the role of law, and labour law, in a market economy, and that a constitutive understanding of labour law can help us better understand some of the challenges facing labour law today. 
	Implicit positions are taken on labour law’s relationship with the labour market when statutes are drafted, and cases decided. Because legal concepts are forged in an attempt to operationalize legal rules in light of concrete social and economic problems, they disclose implicit understandings about labour market phenomena and labour law’s relationship with them, understandings which influence the content of legal rules and, in turn, legal practice. In this sense, while theories of the labour market do not correspond directly with particular legal texts or concepts, they can, and very often do, influence their form and content.[footnoteRef:9] The purpose of this article, then, is to explore how these implicit understandings of the nature of the labour market, and labour law’s relationship with it, manifest in legal doctrine, exploring shifts in the meaning of concepts such as “worker”, “employee” and “mutuality of obligation”, with a view to exploring how the question of employment status has been conceived at different points throughout labour law’s development.  [9: 	S. Deakin, ‘Conceptions of the Market in Labour Law’ (2014) in A. Numhauser-Henning, and M. Rönnmar, (eds) Normative patterns and legal developments in the social dimension of the EU, (Oxford: Bloomsbury Publishing, 2013); S.Deakin, ‘Juridical Ontology: The Evolution of Legal Form’ (2015) Historical Social Research 170.] 

	The next section will introduce the naturalistic and constitutive understandings of labour law and will show how these understandings relate to the different interpretations of “mutuality of obligation” we see in the case law. Section three will explore how these understandings have been reflected in legal and policy debates as labour law has developed, focusing on how they relate to the concept of “mutuality” of obligation, and how they influence approaches to status. Section four will use this analysis to shed light on how status questions are addressed today and, more specifically, on the current conceptualisation of the “test” of mutuality of obligation. Section five will conclude. 

2. Naturalistic versus Constitutive Understandings of Labour Law

2.1 The Naturalistic Approach

	Naturalistic understandings of the labour market draw on a combination of neoclassical economics, and its model of the perfectly competitive market, and the possessive individualism of liberal political philosophy[footnoteRef:10]. While neoclassical economics emphasizes the benefits, from the point of view of efficiency, of resource allocation based on the unhindered operation of supply and demand, liberal philosophy provides a normative basis for elevating efficiency concerns over “social considerations” when it comes to questions of good governance; respect for the equal freedom and dignity of the self-governing individual mandates that distributional, or “social” questions be delegated to the impartial, and thus neutral, mechanism of exchange.[footnoteRef:11]  [10: 	C.B. McPherson, The Political Theory of Possessive Individualism (Oxford: Oxford University Press 1962).For discussions of this approach, see: E.Tucker, “Renorming Labour Law: Can We Escape Labour Law’s Recurring Regulatory Dilemmas?” (Social Science Research Network 2009) SSRN Scholarly Paper ID 1572900 <http://papers.ssrn.com/abstract=1572900> accessed 8 December 2015; J. Fudge, “Modern Slavery, Unfree Labour and the Labour Market: The Social Dynamics of Legal Characterization” [2017] Social & Legal Studies 096466391774673; S. Deakin, ‘Conceptions of the Market in Labour Law’ (2014) in A. Numhauser-Henning, and M. Rönnmar, (eds) Normative patterns and legal developments in the social dimension of the EU, (Oxford: Bloomsbury Publishing, 2013) R. Dukes, The Labour Constitution: The Enduring Idea of Labour Law (Oxford: Oxford Monographs on Labour Law, 2014)]  [11: 	. The equilibrium-model comes from the model initially developed by Walras: L. Walras, Léon Walras: Elements of Theoretical Economics: Or, the Theory of Social Wealth (Cambridge: Cambridge University Press 2014). For a classic restatement of this position is J. Hicks, The Theory of Wages 2nd. ed. (London: Macmillan, 1963). For a critique of this perspective, and an analysis of how it pervades natural law thinking, see: C. Sunstein, ‘Lochner’s Legacy’ (1987) 87 Colum. L. Rev. 873.] 

	This naturalistic understanding of the market leads to a particular view of the relationship between the market and the state. If, as the neoclassical model assumes, free bargaining between rational agents generates an equilibrium that maximizes aggregate utility, the principal role for the State is to provide a strong system of property rights and mechanisms of contract enforcement, ensuring a level playing field for free exchange.[footnoteRef:12]  “Public” regulation, such as labour law, because it has distributional consequences, “interferes” with the market’s allocation, distorting the market and leading to inefficiencies, while, at the same time, constituting a qualification of freedom of contact. These premises generate a normative preference for distributional, or social questions, such as those addressed by labour law, to be left to be worked out in the market; the State simply cannot produce rules that are “better” (meaning more efficient) than those that emerge “spontaneously” through exchange.[footnoteRef:13]  [12: 	.Neoclassical models leave the relationship between the market and law unspecified. For a more detailed account of the role of private law in providing a framework for exchange, see: FA Hayek, Law, Legislation and Liberty: A New Statement of the Liberal Principles of Justice and Political Economy, v. 1: Rules and Order (London: Routledge 1973). Hayek sees private law as a spontaneously evolved system of rules that provide the necessary framework for free exchange, distinguishing these rules from ‘designed’ public law rules, including labour legislation.]  [13: 	. FA Hayek, “The Use of Knowledge in Society” [1945] The American economic review 519; R. Epstein, “In Defense of the Contract at Will” (1984) 51 The University of Chicago Law Review 947.] 

	Today, this classical exposition of the naturalistic market has been qualified in a number of respects. In particular, it is largely taken for granted today that markets cannot function without law, that law matters for economic performance, and that legal rules influence behaviour. Even so, the ‘naturalistic’ model, and the associated idea of the mutually beneficial, voluntary exchange between autonomous agents, continues to lie at the analytical core of legal and economic thought, used as a benchmark against which to judge the desirability of different rules and regulations.[footnoteRef:14] Thus, while few scholars would suggest that the neoclassical model accurately depicts how real-word markets operate, they nonetheless use the idea of the perfectly competitive market as a blueprint for what law and legal rules should be trying to achieve. The result of this is an approach to the law-market relationship in which the essential elements of the transaction are conceptualised as if they exist independently from law; the task  for the legal system being to unlock the latent value concealed by transaction costs and market distortions, to “re-create” the ideal, zero transaction cost world.[footnoteRef:15] [14: 	. A. Lang, ‘Market Anti-Naturalisms’ in Justin Desautels-Stein and Christopher Tomlins (eds), Searching for Contemporary Legal Thought 1st edn, (Cambridge: Cambridge University Press 2017)]  [15: 	. A. Lang, ‘Market Anti-Naturalisms’ in Justin Desautels-Stein and Christopher Tomlins (eds), Searching for Contemporary Legal Thought 1st edn, (Cambridge: Cambridge University Press 2017)] 

	The naturalistic understanding bases its case for labour law on the observation that in real-world markets, characterised by positive transaction costs an imperfect competition, public regulation can be justified as playing a role in supporting the market’s operation: removing “distortions, “correcting” for market failures and “targeting” abuses of power[footnoteRef:16].  This argument has been relied on by many labour lawyers to justify a number of labour law rules such as, for example, minimum wage legislation[footnoteRef:17]. The idea here is that, by removing the effects of employer monopsony and substituting the “true” market wage (the “real” value that would reveal itself in a perfectly competitive system), minimum wage legislation can help restore the market to equilibrium.[footnoteRef:18] This understanding would also justify labour law rules that supply contractual defaults, or collective bargaining mechanisms which, by helping to overcome the high transaction costs associated with complex contracting, can help facilitate more informed, and thereby efficient, exchange[footnoteRef:19].  Labour law, on this view, performs a facilitative role: it allows market to operate as they “should” do, so that the fair, and efficient outcomes that the model of the competitive market would imply, can actually be realised in practice. What it must not do is to impose constraints on behaviour, to alter incentives in such a way as to generate outcomes that deviate from those that would emerge in perfectly competitive conditions.  [16: 	. R. Epstein, “In Defense of the Contract at Will” (1984) 51 The University of Chicago Law Review 947; S. Deakin and F,.Wilkinson, Labour Law and Economic Theory: A Reappraisal (ESRC Centre for Business Research 1998); A. Hyde, 'What is Labor Law?' in D. Gavidov and B Langille (eds) Boundaries and Frontiers of Labour Laws: Goals and Means in the Regulation of Work (Oxford: Hart Publishing, 2006); A. Manning, Monopsony in Motion: Imperfect Competition in Labor Markets (Princeton: Princeton University Press 2003).]  [17: 	. A. Hyde, 'What is Labor Law?' in D. Gavidov and B Langille (eds) Boundaries and Frontiers of Labour Laws: Goals and Means in the Regulation of Work (Oxford: Hard Publishing, 2006);G. Davidov, “A Purposive Interpretation of the National Minimum Wage Act” (2009) 72 M.L.R 581.]  [18: 	. A. Hyde, 'What is Labor Law?' in D. Gavidov and B Langille (eds) Boundaries and Frontiers of Labour Laws: Goals and Means in the Regulation of Work (Oxford: Hart Publishing, 2006); A. Manning, Monopsony in Motion: Imperfect Competition in Labor Markets (Princeton: Princeton University Press 2003).]  [19: 	. S. Deakin, ‘Conceptions of the Market in Labour Law’ (2014) in A. Numhauser-Henning, and M. Rönnmar, (eds) Normative patterns and legal developments in the social dimension of the EU, (Oxford: Bloomsbury Publishing, 2013).] 

	The naturalistic understanding is not inherently hostile to labour law, but it does severely circumscribe its nature, and scope. Labour law is only legitimate to the extent that it supports, or corrects, the market, and so must be positively justified by its efficiency enhancing effects.[footnoteRef:20] In assessing these effects, it is the pure neoclassical model of the market that is used as the benchmark. This means that the subjects of labour law are simply assumed to “exist” as economic actors with commodities to sell, a desire to sell them, and the capacity to do so freely in accordance with their (pre-formed) interests. Private property rights, and freedom of contract, are not seen as legal constructs, therefore, but as innate, natural rights, which labour law must respect.[footnoteRef:21] This limits the scope for courts and policy-makers to ‘intervene’ in, or impose conditions on, labour agreements, therefore, whenever the effect would be to “interfere” with the “competitive” process.  [20: 	. For a critique of the limits of such a view, see: R. Dukes, The Labour Constitution: The Enduring Idea of Labour Law (Oxford: Oxford Monographs on Labour Law, 2014) at p. 206.]  [21: 	. A. Supiot, “The Public–Private Relation in the Context of Today”s Refeudalization” (2013) 11 International Journal of Constitutional Law 129; A. Supiot, L”esprit de Philadelphie: La Justice Sociale Face Au Marché Total (Editions du Seuil 2010).] 

	This “naturalistic” understanding has important consequences when it comes to understanding the law’s role concerning questions of employment status. If labour law can be justified as a mechanism for facilitating free exchange, and for removing market distortions, it follows that, when it comes to questions of status, labour law should help individuals to make informed, and rational, decisions about that status so that the choices they make are those that best suit their circumstances and aspirations.[footnoteRef:22] This is the perspective that emerges from the Government’s Taylor Review of modern working practices.[footnoteRef:23] In practice, this involves supplying clear guidance as to how parties should structure their arrangements so that they can make rational and informed choices between them.[footnoteRef:24] The task for the court is not to imply a contract of employment based on functional considerations about labour law’s broader role in the labour market, therefore, or even on the basis of considerations about substantive fairness; the market, and not the legal system, will decide when it is efficient, and thus desirable, for a labour agreement to be enforced as a contract of employment. That is not to say that labour law cannot regulate employment relationships, that it cannot structure the parties’ rights and obligations in a particular way. Rather, it is to suggest that it must only do so if, and to the extent that, the parties have indicated that the “regulatory regime” to which employment status provides access, suits their desires and preferences. Thus, while the label that the parties use will not be determinative, the type of employment arrangement that they agree to, given its known regulatory consequences, will be: “public policy has nothing to say either way”.[footnoteRef:25]  [22: 	. M. Taylor, “Good Work: The Taylor Review of Modern Working Practices - GOV.UK” at 33. <https://www.gov.uk/government/publications/good-work-the-taylor-review-of-modern-working-practices> accessed 31 August 2017. For a discussion see: K. Bales, A. Bogg and T. Novitz, “ ‘Voice’ and ‘Choice’ in Modern Working Practices: Problems With the Taylor Review” (2018) I.L.J 47(1), 46–75.]  [23: 	. M. Taylor, ‘Good Work: The Taylor Review of Modern Working Practices - GOV.UK’ 33 <https://www.gov.uk/government/publications/good-work-the-taylor-review-of-modern-working-practices> accessed 31 August 2017.]  [24: 	.M. Taylor, “Good Work: The Taylor Review of Modern Working Practices - GOV.UK” at 35.]  [25: 	.Calder v H Kitson Vickers & Sons (Engineers) Ltd [1988] I.C.R 232 (CA) 250 (Ralph Gibson LJ).] 

	This naturalistic approach is perfectly encapsulated by the modern-day ‘test’ of mutuality of obligation, the premise that for an individual to be classed as an employee, the parties must have agreed to “mutual’ obligations to provide and accept work, because this is the criterion on which status questions have been shown to turn in the courts. This “test”, if used in this way, ensures that decisions about status are not decided by the courts, but are ultimately decided by the market: only those parties who agree to trade ‘flexibility’ for stability, to adopt what the courts have suggested to be the ‘structure’ of the contract of employment, will be subject to the associated labour law rights and obligations. The premise, then, as was recently reiterated in the government’s Taylor Review, is that when it comes to employment status “individuals should be able to decide”.[footnoteRef:26] While the government decides the regulatory consequences of status decisions, providing different regulatory “packages” that actors can draw on to facilitate productive working relations,  the choice of which “regulatory regime” to buy-in to is ultimately left to the parties: the market decides who plays by what rules, in other words, and ultimately, how distributional conflicts will be worked out in practice.  [26: 	. M. Taylor, “Good Work: The Taylor Review of Modern Working Practices - GOV.UK” at 33.] 


2.2 The Constitutive approach

In the above, naturalistic approach, law is seen to play a facilitative, and/or regulatory role in the market.[footnoteRef:27] That is, while law is seen to be integral to the market’s efficient functioning, it is not seen to be integral to what markets actually are, integral to their emergence and operation. Instead, the idea of the competitive market provides both an explanation of, and justification for, legal rules and regulations: explaining why private law rules of property and contact emerged (as responses to transaction costs), and why, and to what extent, certain forms of labour market regulation can be justified (to remove distortions and target abuses of power).  [27: 	. This distinction between regulatory, facilitative, and constitutive draws on, inter alia: N. Zatz, “Working at the Boundaries of Markets: Prison Labor and the Economic Dimension of Employment Relationships” (2008) 61 Vanderbilt Law Review 857’; L. Edelman and R. Stryker, “A Sociological Approach to Law and the Economy” in Neil J Smelser and Richard Swedberg (eds), The Handbook of Economic Sociology, Second Edition (Princeton: Princeton University Press 2010)  and A. Lang, ‘Market Anti-Naturalisms’ in Justin Desautels-Stein and Christopher Tomlins (eds), Searching for Contemporary Legal Thought 1st edn, (Cambridge: Cambridge University Press 2017).] 

	Constitutive accounts differ from this understanding in a number of ways, most notably, in rejecting the premise that markets can be said to have any meaningful existence prior to law, either practically or conceptually. That is, individuals’ preferences, their interests and opportunities, and even their beliefs about what is fair and legitimate, are profoundly shaped by the broader legal framework in which economic exchange takes place.[footnoteRef:28] It is not helpful, or even desirable, on this view, to imagine a zero transaction cost world populated by naturally autonomous agents with pre-given preferences; this has no bearing on reality. Such a world is not even possible, moreover because real-world markets will always be legally saturated;  structured, and constituted by a pre-existing set of rights and entitlements established, to a great extent, by law.[footnoteRef:29]  [28: 	. L. Edelman, ‘Rivers of Law and Contested Terrain: A Law and Society Approach to Economic Rationality’ (2004) 38 Law Society Review 181; L. Edelman and R.Stryker, ‘A Sociological Approach to Law and the Economy’ in Neil J Smelser and Richard Swedberg (eds), The Handbook of Economic Sociology, Second Edition (Princeton: Princeton University Press 2010).]  [29: 	. R. Hale, ‘Coercion and Distribution in a Supposedly Non-Coercive State’ (1923) 38 Political Science Quarterly 470.] 

	From the constitutive perspective, therefore, markets are instituted processes, complex sets of mechanisms which, in combination, provide the conditions for a socio-economic system based on wage-labour and commodity production. Scholars within this tradition emphasise that labour is not a natural commodity, but is “fictive” in the Polyanian sense of being “instituted” or socially “constructed”[footnoteRef:30]. The decision to leave questions of distribution to the market is thus itself an inherently political act, the effect of which is to further shift the balance of power in favour of those with access to property (capita)l[footnoteRef:31]. That is, private law rules are no more “natural” and inevitable than are labour law rules: each are profoundly implicated in market outcomes. Deference to freedom of contract in the name of some abstract notion of efficiency is misplaced, therefore, for every act of valuation, every assessment of what sort of transaction is “best”, depends on the nature of the legal framework through which exchange takes place. What counts as a mutually beneficial transaction depends, therefore, on the nature of the legal order within which individuals interact.  The “competitive” outcomes used as a benchmark in the naturalistic approach thereby lose their privileged status: he question of whether an outcome is the right one, and so “should” be engineered through law, is indistinguishable from the question of whether the legal order on which the market rests is itself normatively justifiable. This justification cannot, moreover, be found within the framework of the market.  [30: 	. K. Rittich, “Making Natural Markets: Flexibility as Labour Market Truth Special Issue: Continuing towards an Economic Sociology of Law” (2014) 65 N.I.L.Q 323; J. Fudge, ‘The Future of the Standard Employment Relationship: Labour Law, New Institutional Economics and Old Power Resource Theory’ (2017) 59 Journal of Industrial Relations 374; R. Dukes, The Labour Constitution: The Enduring Idea of Labour Law (Oxford: Oxford Monographs on Labour Law, 2014); S. Deakin, ‘Conceptions of the Market in Labour Law’ (2014) in A. Numhauser-Henning, and M. Rönnmar, (eds) Normative patterns and legal developments in the social dimension of the EU, (Oxford: Bloomsbury Publishing, 2013) ; J. Fudge, “Labour as a “Fictive Commodity”: Radically Reconceptualizing Labour Law” in G. Davidov and B. Langille (eds), The Idea of Labour Law (Oxford: Oxford University Press 2011); M Harvey and N. Geras, Inequality and Democratic Egalitarianism: Marx”s Economy and Beyond and Other Essays (Oxford: Oxford University Press 2018).]  [31: 	. K. Bales, A. Bogg and T. Novitz, “ ‘Voice’ and ‘Choice’ in Modern Working Practices: Problems With the Taylor Review” (2018) I.L.J 47(1), 46–75] 

	The constitutive understanding starts from the premise that labour law institutions such as the contract of employment are specific to capitalist societies in which labour power is exchanged for wages. Labour law does not post-date an earlier era of freedom of contract; functional analogs to modern labour law and social security law, co-evolved with markets, and the vertically integrated firm, and are in this sense constitutive of, and integrally inter-related with them.[footnoteRef:32] Labour law determines the subject-matter of the contract, the rights in the labour (power) acquired by the wage, while at the same time putting in place certain mechanisms of protection and co-insurance as a basis for the reproduction of labour power. Labour law works in tandem with the property law framework, with company law, tax law, as well as non-legal institutions such as the family, to co-determine the nature and extent of the worker’s wage dependency, and as such, to shape the nature, and extent, of the employer’s superior economic power both in the market and in production.[footnoteRef:33]  [32: 	S. Deakin and F.Wilkinson, Labour Law and Economic Theory: A Reappraisal (ESRC Centre for Business Research 1998).]  [33: 	. M Harvey and N. Geras, Inequality and Democratic Egalitarianism: Marx”s Economy and Beyond and Other Essays (Oxford University Press 2018);] 

	In this way, labour law operates in tandem with private law, to produce, directly and indirectly, differential distributions of income; to promote, or hinder, the organisation of the parties; and to structure the freedoms and liabilities of workers and employers in ways that can be exploited when it comes to making decisions over how working relationships should be arranged[footnoteRef:34].  The structural power imbalance that characterizes the trading conditions between capital and labour, is not a “natural” feature of some abstract market place, therefore, nor the product of the parties’ “free” agreement; it is a situation in which law, and legal institutions, play a central part.  [34: 	. M Harvey and N. Geras, Inequality and Democratic Egalitarianism: Marx”s Economy and Beyond and Other Essays (Oxford University Press 2018);] 

	From the constitutive perspective, private law rules are not neutral as between market actors, generating occasional externalities that social legislation is required to “correct”.[footnoteRef:35] The legal system operates as an integrated whole to secure the formal subordination of labour to capital that is intrinsic to the capitalist mode of production, while, at the same time, reconciling this with the requirements of social reproduction. Far from interfering in a natural process, therefore, social legislation and statutory employment rights are an integral part of the process by which labour markets are rendered politically, and economically, sustainable[footnoteRef:36].  [35: 	. K. Rittich, “Making Natural Markets: Flexibility as Labour Market Truth Special Issue: Continuing towards an Economic Sociology of Law” (2014) 65 N.I.L.Q 323.]  [36: 	. A. Picchio, Social Reproduction: The Political Economy of the Labour Market (Cambridge University Press 1992); Deakin and F.Wilkinson, Labour Law and Economic Theory: A Reappraisal (ESRC Centre for Business Research 1998).] 

	This constitutive understanding not only makes it possible to overcome the limitations of the naturalistic conception in terms of its understanding of the role of law in a market economy, it also leads to a more nuanced, and historically informed, conception of the relationship between statute and common law.[footnoteRef:37]   [37: 	. S. Deakin, ‘The Contract of Employment: A Study in Legal Evolution’ [2001] Historical Studies in Industrial Relations 1.] 


As Simon Deakin argues: 
  
“The common law, which for this purpose we can take to include certain judge-made approaches to the interpretation of statutes,  possesses  a  historical  continuity  which  the  statutory  rules themselves, being subject to periodic revision according to changes in the political climate. …The common law does not evolve in a vacuum…its path is significantly shaped by legislative developments… conceptions of status drawn in part from legislation and in part from judge-made rules which were specific to employment under-pinned the rise of the modern employment relationship at every stage….the image of the rise and fall (and more recent rise again) of freedom of contract…is highly misleading”.[footnoteRef:38]     [38: 	. S. Deakin, “The Contract of Employment: A Study in Legal Evolution” [2001] Historical Studies in Industrial Relations 1 at 8.] 

[bookmark: Redraft_constitutive_section]
The constitutive understanding is significant because it allows us to see labour law as an institution that performs a socio-economic function, as an integral element in the reproduction of the relationships which together characterize capitalist society. Thus, labour law has an integral role to play in deciding, for example, who has access to labour (power) and on what terms, ensuring that subordination and dependence, on the one hand, and social protection, on the other, can be mutually interrelated features of employment relations in capitalist market economies. Employment relationship cannot be seen to be solely constituted by the terms of the parties’ agreement. While individual agreement is a prerequisite for the formation of any work relationship in a capitalist society which refuses to recognize the legal validity of forced labour (itself an institutional decision and not a state of nature), the contract the parties make is deeply embedded in a prior framework of laws and norms, which together define the circumstances under which labour is commodified, and this includes private law rules, as much as ‘publicly’ constituted regulations such as labour law. 
	The purpose of introducing this constitutive understanding is to emphasise the importance of functional considerations when it comes to the formulation, and application, of labour law rules and doctrine. Emphasising labour law’s function in a capitalist economy is not to set up a normative benchmark against which to assess different rules and regulations, to suggest that specific labour laws are in some sense necessary or essential.  Rather, it is to suggest that labour markets presuppose that certain functions be performed and that, to the extent that labour law has historically played a role in performing these functions, it is a mistake to lose sight of how it has done so. This is so when it comes to understanding the nature of institutions such as the contract of employment; to designing labour market institutions; and when it comes to making decisions over the types of persons, and relationships, that fall within labour law’s personal scope. 
In the next section we will see in more detail how the distinction between the constitutive and naturalistic understandings of labour law permeates public policy debates and juridical practice, with a particular focus on shifts in the meaning, and scope, of the test, or concept, of mutuality of obligation.  In order to frame this analysis, the next section will introduce the different conceptions, and interpretations, of the concept of mutuality of obligation that we can see in the case law, and which are well recognized in the labour law literature, so that we can better understand how they might relate to the ‘naturalistic’ and ‘constitutive’ understandings of labour law introduced above.
	 

3. Mutuality of Obligation and Employment Status.


Mutuality of obligation is used in (at least) two senses by the courts.[footnoteRef:39] The first sense broadly corresponds with the contract law requirement for consideration; there must be a contract of some type between the parties before the question of employment status even arises, an “irreducible minimum of obligation” on both sides. Mutuality in this sense, in the form of reciprocal promises, is a feature of all contracts[footnoteRef:40], not just contracts of employment, and so has no specific relevance to the question of employment status, and will thus be relevant to both employee and worker status. However, a second meaning of “mutuality of obligation” has emerged since the 1970s with specific reference to the contract of employment. Here, it refers to that “additional something” that distinguishes a basic wage-work exchange from a contract of employment, and thus, a worker from an employee - a second tier of obligation consisting of mutual promises of future performance. [39: 	N. Contouris, “Uses and Misuses of ‘Mutuality of Obligations’ and the Autonomy of Labour Law” in Alan Bogg and others (eds), The Autonomy of Labour Law (Oxford: Bloomsbury Publishing 2015); J Prassl, 'Who is a Worker?' (2017) 133 L.Q.R 366]  [40: 	This does not include unilateral contracts (a simple exchange). The discussion here refers to reciprocal, bilateral contracts that involve mutual promises of future performance. ] 

	These two conceptions of mutuality of obligation broadly correspond with the distinction drawn in Mark Freedland’s work, between the two “tiers” of the contract of employment. For Freedland, mutuality in the primary sense of “consideration” is identified as a relevant requirement for establishing the existence of a contract of employment, because  “a contract of employment should be regarded as essentially consisting of an exchange, or more usually a series of exchanges, of work and remuneration taking place in the context of a personal work relationship (“the exchange principle”).”[footnoteRef:41] There has to be an exchange of work and wages, in other words, and this has to be a contractual exchange: labour must be being provided pursuant to a legally binding contract. Mutuality in the secondary sense, by contrast, “promises to employ and be employed” is what “provides the arrangement with its stability and its continuity as a contract…mutual undertakings to maintain the employment relationship in being...”.[footnoteRef:42] [41: 	M. Freedland, The Legal Structure of the Contract of Employment in (eds) The Contract of Employment (Oxford: Oxford University Press, 2016) at p.42.]  [42: 	M. Freedland, The Contract of Employment (Oxford: Clarendon Press, 1976) at p. 20–21.] 

	Significantly, for Freedland, mutuality in this secondary sense is not a description of an empirical reality. It is way of understanding the relational nature of contracts of employment, regulatory devices that the legal system ascribes to dependent labour relationships in order that certain mutual rights and obligations can take effect,  with a view to matching employer’s rights of control with rights to stability and protection:

“where there is such an exchange or a series of exchanges of work and remuneration taking place in the context of a personal work relationship, the employer or employing enterprise and the worker should be regarded and treated as being committed to reciprocal co-operation in the conduct of that contractual relationship (“the reciprocity principle”)” [footnoteRef:43] [43: 	M. Freedland, The Legal Structure of the Contract of Employment in (eds) The Contract of Employment (Oxford: Oxford University Press, 2016) at p.42. ] 


Freedland argues, therefore, that “it is important to think about the common law of the contract of employment as a system of regulation of the employment relationship....labour lawyers seem to have taken up positions which conflict with or deny that apparently obvious statement....reducing the law of the contract of employment to the status of an interpretative jurisprudence for the relevant statute law. From this perspective the main role of the law of the contract of employment has become that of telling you to which workers the statutory regulations applied and what meaning to attach to concepts that were defined by reference to the contract of employment.”[footnoteRef:44]  [44: 	M Freedland, “The role of the contract of employment in modern labour law’, in L.Betten (ed), The Employment Contract in Transforming Labour Relations (Deventer: Kluwer 1995) at p.17. ] 

	Freedland is suggesting here, in line with the constitutive approach above, that the contract of employment should not be seen as an empirical reality, something freely chosen by individuals in a market setting. It is a regulatory device, or institution, that the courts impute to dependent labour relations so as to confer on the parties certain mutual rights and obligations. While many labour arrangements are structured in a way that envisages mutual obligations of ongoing performance, this is not a precondition for the arrangement being enforced as a contract of employment. Rather, relevant to this question will be normative considerations about how labour relationships should be structured in a market society. Freedland is aware, however, that this is not always how the contract of employment is seen by courts and policy-makers: today, the contract of employment is often referred to as if it is something that autonomous agents “freely” adopt, when it is in their interest to do so. 
	With the distinction between mutuality in the sense of “consideration”, and mutuality in the “relational” sense, in mind, and in light of the analysis of the naturalistic and constitutive understandings of labour law above, it is now possible to explore how these understandings influence how questions of employment status are approached and conceived in practice. 

4. Historical Evolution of Mutuality of Obligation and the Contract of Employment

The starting point for this analysis is the early-modern institution of service, a concept that was central to the system of labour and social protection established under the Statute of Labourers, and later extended in the Statute of Artificers and the 17th century Poor Law. From the 14th century, service was compulsory for all those without alternative means of subsistence.[footnoteRef:45] During this period, the corollary to the legal obligation to serve was the right to be maintained by one’s master. This principle, a relic of the feudal institution of villeinage, was implied into all contracts of service, and reinforced by the statutory framework established under the Statute of Labourers.[footnoteRef:46] Employers’ rights to service thus came to imply for workers an ongoing right to “subsistence”;  a right for all dependent persons to be provided for either by one’s master, or, under the poor law, by the parish of settlement. In this sense, a link was established between the concept of service and emerging ideas about the relational nature of mutuality of obligation.  [45: 	 (1364) YB Trin. 38 Edw. 3, Fl 12b Pl.1. “He did not have sufficient land to have a servant, but was a serving man himself”; (1426) YB Pash. 4 Hen 6. Fl. 19b Pl. 5.]  [46: 	 (1364) YB Trin. 38 Edw. 3, Fl 12b Pl.1] 

	Ideas about the “mutual” or reciprocal nature of “service” were further elaborated through the case law decided under the Poor Relief Act 1691. The 1691 Act, which introduced the principle of settlement by hiring, required both “a lawful hiring”, and a year’s actual service, as conditions for obtaining a settlement.[footnoteRef:47] The courts interpreted the latter as a requirement that the master have enjoyed exclusive control over the servant for the duration of the hiring, and the former as requiring that service had been provided pursuant to a reciprocal and enforceable contract.[footnoteRef:48] This they would readily imply from evidence of actual service.[footnoteRef:49]  [47: 	 (1692) 3 & 4 W. & M, c.11, s7.]  [48: 	 See, for example: R v The Inhabitants of Beaulieu (1814) 3 M. & S. 229; 105 E.R. 595, 235-6.]  [49: 	 Unless the servant was a minor or already bound to serve another: The Parish of Anmy Crusis v Barnsly (1721) 11 Mod. 365 ; 88 E.R. 1092 (no valid contract as no mutual consent).] 

	For questions of status, therefore, the courts placed greater emphasis on the worker’s socio-economic status, the parties” conduct, the scope of the employer’s control, and the importance of matching that control with rights of protection - than the terms of any express agreement. While the parties” consent was understood to be critical to the formation of the service contract, the way the courts construed contracts, often by reference to conduct and not to writing, reflected canons of construction which were legally mediated, not based on the parties” agreements alone.[footnoteRef:50]  Before the mid 18th century, therefore, the tendency was to impute employment status to work relationships that might have been quite precarious or casual.  [50: 	S. Deakin and F. Wilkinson, The Law of the Labour Market Industrialization, Employment, and Legal Evolution (Oxford: Oxford University Press 2005), chapter 2.] 

	Nonetheless, approaches to construction changed over time as the economic cycle fluctuated:  after this point, as the system came under strain with labour mobility and over supply of labour, the courts went in the other direction.[footnoteRef:51] During the mid-late 18th century, as the growing wage-dependent population began to move to the towns to find work, the courts began systematically excluding from poor relief all those workers whose contracts reserved to them any time during which they were free from the master’s control.[footnoteRef:52]  The logic of this approach was that, “in each short period that is excepted…the master would not have dominion over the servant” and so a year’s service could not be established.[footnoteRef:53] Even the possibility of returning home after the factory closed at the end of the day, or remaining at home on Sundays, negated the existence of service: “a right of control and authority, at least so far as it relates to the general discipline and government of the servant, must reside in the master at all times during the continuance of the service.”[footnoteRef:54]  [51: 	For a detailed analysis, see: S. Deakin and F. Wilkinson, The Law of the Labour Market Industrialization, Employment, and Legal Evolution (Oxford: Oxford University Press 2005).]  [52: 	 R v Gateshead (1852) 17 Q.B. 793; 117 E.R. 1485; R v Kingswinford (1791) 4 T.R.219; 100 ER 983;  R v Norton Bavant, (1835) 4 Nev. & Man 687; 111 ER 374. See: W. Theobald, A Practical Treatise on the Poor Laws, as Altered by the Poor Law Amendment Act (London: Sweet,1834) at p.345–347.]  [53: 	 W. Theobald, A Practical Treatise on the Poor Laws, as Altered by the Poor Law Amendment Act (London: Sweet,1834) at p.345]  [54: 	 R v Wrington (1748) Burr. S. C. 280, per Foster J] 

	 In a context in which living-in was increasingly rare, and money-wages far more common than payment in kind, rather than insisting that employers provide for their workers directly, through board and lodging and other payments in kind, emphasis shifted towards how to guarantee workers would be paid money-wages that might enable them to support themselves and their families. The rise of a cash economy thus signaled a further stage in the commodification of work relations; as this occurred, the law responded by legislating for protection of the wage understood as a cash payment.
	The first step in this direction came with the prohibition of “truck” under the Truck Act 1831.  The purpose of the Act was to ensure that workers would be paid the full value of their contractual wages in monetary form.[footnoteRef:55]  In assessing how much employers should pay, the courts did not simply defer to the terms of the contract. Rather, the purpose of the Act was to prevent, as a result of unfair market practices,  the terms of the parties” agreement from depriving workers of what was deemed to be protectable right to be paid the market value of their labour.[footnoteRef:56] For this reason, the courts looked to the value of the labour provided – the market rate of the good produced – and required that employers pay that sum in monetary form.[footnoteRef:57] When it came to questions of scope, therefore, the key question was whether labour power had been provided, triggering a right to wages, or whether the transaction involved the provision of some contracted for job or task. This went to the heart of the question of whether the worker was wage dependent, and thus of the class targeted by the Act: [55: 	G.  Hilton, “The British Truck System in the Nineteenth Century” (1957) 65 Journal of Political Economy 237, 14–17.; HC Deb 17 March 1830 vol 23 cc461-74, 470 per Mr Littleton.]  [56: 	See, for example: D. Bailey, The Truck System: A Book for Masters and Workmen (1859) at p.6, echoed in: HC Deb 12 April 1831 vol 3 cc1256-9, 1257, per Mr Whitmore. ]  [57: 	 Section 25.] 


“[The Act] applies only to those persons who are to receive wages as the price of their labour, and that the term “wages” is to be understood in its popular sense, and does not include wages which are the price of a contract”[footnoteRef:58] [58: 	Riley v Warden (1848) 2 Ex. 59; 154 E.R. 405, per Rolfe B.] 


In order to identify those transaction involving the provision of personal labour, the courts once again focused on the worker’s socio-economic status, and thus whether the worker provided his services personally, something that was said to depend on whether he had more than just his labour from which to live.[footnoteRef:59] Despite a much more restrictive reading towards the end of the 19th century, quickly reversed by the legislature, the courts’ approach in these truck cases was mostly to look at “the nature of the work, the contract and position of the parties” and derive from this the terms of the contract.[footnoteRef:60] The courts assumed that “the legislature intended to protect a particular class”, such that all these factors would have to be considered to “say whether [an individual] was of that class” and thus in need of the Act’s protection.[footnoteRef:61] Thus, while it was necessary that there be a contract to personally do work, the terms of that contract were implied from the nature of the work and the socio-economic status of the parties.[footnoteRef:62] In this context, mutuality in the consideration sense seemed to reflect the premise that where the subject matter of a contract was labour power,  it would be readily presumed that it was being provided pursuant to a legally enforceable contract, triggering, for normative reasons, a legal right to be paid wages; regardless of if, and what, the employer promised to pay.  [59: 	Riley v Warden (1848) 2 Ex. 59; 154 E.R. 405, per Rolfe B at [68].]  [60: 	 Bowers v Lovekin (1856) 6 El. & Bl. 584; 119 E.R. 982, per Erle J at 591. Contrast with Squire v Midland Lace Co. [1905] 2 K.B. 448.]  [61: 	 Bowers v Lovekin (1856) 6 El. & Bl. 584; 119 E.R. 982, at 591. See also Erle J in Ingram v. Barnes (1857) 7 El. & Bl. 115; 119 E.R. 1190 and Maule J in Sharman v Sanders (1853) 13 C.B. 166; 138 ER 116 at [176]. ]  [62: 	 Similarly, in Riley it was the nature of the task and the status of the parties from which were derived the terms of the contract.] 

	Ideas of mutuality in the “relational” sense can be seen from the case law surrounding the Master and Servant Acts which provided masters with a remedy in the event of a departure from service, and imposed criminal penalties for desertion of work.[footnoteRef:63][footnoteRef:64] The Acts differed from the Truck Acts because they required proof of “service,”[footnoteRef:65] and were thus explicitly concerned with relationships that went beyond a “mere” exchange of work and wages,”, including only those arrangements that envisaged an understanding that labour would be provided on a regular and continuous basis. In order to avail himself of the “protection” under the Acts, the master had to prove that he had promised to provide work in exchange for the service which he sought to compel.[footnoteRef:66] It was not enough to prove that the worker had promised to serve, exclusively, on an ongoing basis.[footnoteRef:67] Rather, the courts required that the employer have assumed some responsibility for the worker’s subsistence needs, providing regular work from which he might earn a reasonable wage. If no such promise existed, the employer’s attempt to compel his worker to serve would fail for “want of mutuality.”[footnoteRef:68]  [63: 	 Lancaster v Greaves (1829) 9 B. & C. 627; 109 ER 233; at 631-2.]  [64: 	(1757) 31 George II, c. 11; (1766) 6 George III, c.25; (1829) 10 Geo IV, c. 52; (1867) 30 & 31 Victoria, c. 141. ]  [65: 	 (1757) 31 George II, c. 11, s. 3.]  [66: 	 See R v Welch (1853) 22 LJ (n.s.) (mag. Cases) 14; 118 E.R. 800, per Lord Campbell CJ; Pilkington v. Scott1 (1862) 15 M. & W. 657; 53 E.R 1014.]  [67: 	See R v Welch, Lord Campbell CJ.]  [68: 	 Lees v.Whitcomb (1828) 5 Bing. 34; 130 E.R 972, 130; Sykes v Dixon (1839) 9 Ad. & El. 693; ) 112 E.R. 1374. Aspdin v. Austin (1844) 5 Q.B. 671; 114 E.R 1402; Dunn v Sayles (1844) 5 QB 685; 114 E.R. 1408.] 

	By the mid-19th century,  however, the courts proved more willing to imply a promise to provide work from evidence that regular work was being provided over time. In practice, this meant that they would imply a contract for service, from evidence of regular and repeated exchanges of work and wages, providing employers with a right to compel the worker to serve, even if such had not been explicit in the original agreement.  In theory, this meant too that workers would be guaranteed a regular income as a quid pro quo for the faithful service they had been providing over time.[footnoteRef:69] In practice, however, for much of the 19th century at least, the courts proved relatively reluctant to enforce this implied obligation when it came to attempts by workers to rely on the Act’s protection, refusing, for example, workers’ claims for wages during lay-off.[footnoteRef:70] The common law debt claim on which the wages claim was based, and the link it established between the provision of work and the right to be paid, limited how far the courts could go when it came to implying an obligation to pay during periods when work was not being provided.  [69: 	 Re Bailey (1854) 3 E & B 607; 118 ER 126 ;  R v Welch 118 E.R. 800; Saunders v Whittle (1876) 33 LT 816. Contrast with those paid a fixed salary for service. Here the salary provided sufficient “mutuality” such that the courts refused to imply an additional obligation to provide work: Collier v Sunday Referee Publishing Company Ltd [1940] 2 K.B 647; [1940] 4 All E.R. 234; Lagerwall v Wilkinson, Henderson & Clarke (1899) 80 LT 55, and Turner v Sawden [1901] 2 K.B 653; Midland Counties District Bank, Ld. v. Attwoo ,[1905] 1 Ch. 357 at 362.]  [70: 	 Williamson v. Taylor (1843) 5 Q.B 175; 13 L. J. Q. B. 81.] 

	By the early twentieth century, however, the courts began applying a more relational model, protecting the right to wages for completed work and, occasionally, in times of sickness or lay-off.[footnoteRef:71] In Devonald v Rosser & Sons 1906[footnoteRef:72] the court went so far as to refuse an employer’s argument that a contract for payment at piece-wages placed no obligation on him to provide sufficient work to enable his worker to earn a reasonable remuneration[footnoteRef:73]. This trend, towards a more relational model of the contract of employment, was greatly expanded with the introduction of new forms of social welfare legislation throughout the course of the 20th century. This new legislation provided a platform on which to build into the labour relationship the norms of reciprocity and fairness, or “mutuality of obligation”, that had long shaped juridical conceptions of service, leading the courts to play a much more active role when it came to imputing contracts of service so as not to frustrate the purpose of the legislation.  [71: 	Parkin v. South Hetton Coal Co.[1907] 98 L.T 162; George v Davis[1911] 2 K.B 445; Hanley v Pease & Partners  [1915] 1 K.B 698.]  [72: 	 Devonald v Rosser [1906] 2 K.B 728.]  [73: 	 Devonald at 731-3.] 

	Given the association between the “servant” concept and the penal provisions of the Master and Servant Act, it is perhaps no surprise that the concept used in the Employer Workmen Act 1875, which repealed the Master and Servant Acts, was not “servant” but “workman,” defined as “any person (except domestic servants) who, being a labourer, servant in husbandry, journeyman, artificer, handicraftsman, miner, or otherwise engaged in manual labour…has entered into or works under a contract with an employer…express or implied, oral or in writing… a contract of service or a contract personally to execute any work or labour.”[footnoteRef:74] The same definition was later adopted in the Employers’ Liability Act of 1880, and the Workmen’s Compensation Act of 1897, although the latter dropped the requirement for manual labour.[footnoteRef:75]   By 1940, moreover, the term “artificer” in the Truck Act had been replaced with the term “worker,” defined by reference to the definition of “workman” in the 1895 Act. [footnoteRef:76]  [74: 	 Section 10.]  [75: 	 Section 7.]  [76: 	 Section 29(3).] 

	The growing body of social welfare legislation passed during the early 20th century thus envisaged a particular class of persons to whom certain protective rights would apply as a matter of course. This class came to be contrasted, moreover, with the class of salaried “employees”, whose status, and income, was deemed to be such that these “protective” rights were not required.[footnoteRef:77] As persons capable of securing adequate pay and “protection” through their contracts, the concept of the employee did not, in contrast with the worker” “presuppos[e] a position of dependence” and so did not merit labour law’s protection.[footnoteRef:78]By the middle of the 20th century, the worker concept became the standard approach to defining the scope of protective labour legislation, modified, or qualified by various express exclusions depending upon the nature of the rights in the Act in question.[footnoteRef:79]  [77: 	 The only Acts that retained the reference to manual labour were the Truck Act (1940) and the Employer and Workmen Act of 1875.]  [78: 	 Simpson v. Ebbw Vale Steel, Iron & Coal Co [1905] 1 K.B 453, 458 and Gordon v Jennings (1882) 9 Q.B.D. 45. The National Insurance Act 1911 excluded those whose remuneration exceeded £160. The Workmen’s Compensation Act 1906 s.13 adopts the same definition of worker but excludes those whose remuneration exceeds 200 pounds and whose employment is of a “casual nature”.]  [79: 	 Section 23(1). See similarly: Workmen’s Compensation Act 1925, section 3(2)(b).] 

	By the mid 20th century, however, workers were increasingly being hired under a relational contract of service that helped ensure employers enjoyed the benefit of workers’ ongoing service, something that had previously been guaranteed primarily through the penal provisions of the master and servant legislation.[footnoteRef:80] In this changing economic environment, the “worker” concept, given its links with an earlier model of industrial employment, did not seem to go far enough when it came to providing those still being hired on a casual basis with the sorts of protections that other workers were now coming to enjoy by virtue of the relational contract of service. It is in this context that Parliament sought to adapt the concept of the employee to a statutory purpose, bringing under one umbrella the entire class of the “employed”.[footnoteRef:81]  [80: 	 See, for example, the courts’ interpretation of the contract in: Parkin v. South Hetton Coal Co. (1907)  98 L.T 162, 164; George v Davies [1911] 2 K.B 445 and Hanley v Pease & Partners  [1915] 1 K.B 698.]  [81: 	 The source for this appears below in the Hansard reference to the debates behind the Contracts of Employment Act 1963.] 

	The idea behind the employee concept was not to exclude casual workers from the scope of labour law, but to bring even “casual” workers within the protective scope of the relational model of the contract of employment, to better assimilate the positions of “workers’ with that of contractual employees.[footnoteRef:82] The first statute to use the term “employee” to circumscribe the scope of labour legislation was the Contracts of Employment Act 1963. This introduced the right to notice and to a written statement of particulars that is now embodied in section 86 and section 1 of the Employment Rights Act (ERA).[footnoteRef:83] The Act reproduced the definition of the “worker” used in previous statutes, but now referred to these persons as “employees.”[footnoteRef:84] These were persons who, providing their labour pursuant to a contract in the generic sense, were now to be deemed in law to be hired under a relational contract of employment. If there was evidence that labour had in fact been provided continuously over a particular period of time, or that labour was being provided in a context in which ongoing service was mutually expected, workers would be able to claim this new employee status and, after accumulating the requisite continuity of service, the statutory rights to which that contract gave rise. [82: 	This is clear both from the debates surrounding the passing of the COEA (below)]  [83: 	 Sections 1 and 4.]  [84: 	 Section 8(1).] 


“[The Bill] offers the worker a legal contract of employment, something he has never had before. Of course, many employers give their employees a contract and some measure of security. All employers, however, are not good employers. And, in any case, it is a new thing that they are now legally entitled to a contract which sets out not merely the period of notice but conditions relating to holidays, sick pay, pension rights and many other things” ... “We want to bring about a situation in which hardly anyone working in this country can be dismissed at a few hours’ notice” [emphasis added][footnoteRef:85] [85: 	 HC Deb 01 May 1963 vol 676 cc1092-115, 1096, per Mr Prentice (MP).] 


The assumption underlying the Act envisaged that the courts would imply from an exchange of work for wages a relational contract envisaging ongoing performance; this was integral to how the situation of “workers’ was to be assimilated with those of contractual “employees”[footnoteRef:86] It was only if the parties” mutual expectations were inconsistent with this process of assimilation that the claim to employee status would fail, the burden being on the employer to prove that an implied right to notice was inconsistent with the parties” expectations.[footnoteRef:87]   Parliament had thus created a presumption in favour of a particular “model” of the employment relationship, that could only be excluded if it could be shown to be inappropriate given the nature of the work. A new norm of stable and continuous employment was thus being established, not by the “free play” of market forces, but by the interaction between employment practices, and the legal system, building on existing practices, while at the same time shaping those of the many employers who continued to rely on the disciplinary mechanism of the market to secure themselves a regular workforce. While the Act introduced a requirement for a minimum period of continuous service (26-weeks), it was stressed that the question of continuity was independent from the question of status. It was simply “an argument about when a man has passed his period of probation.” This meant that, while probationary period were allowed, “…an employee having passed his period of probation, it is only a question whether the employer can look ahead for one week.”[footnoteRef:88]   [86: 	 HL Deb 21 June 1963 vol 250 cc1494-528, 1516, per Lord Robertson.]  [87: 	 HC Deb 01 May 1963 vol 676 cc1092-115, 1103, per Mr Diamond (MP).]  [88: 	 HC Deb 01 May 1963 vol 676 cc1092-115, 1103, per Mr Diamond.] 

	The Industrial Relations Act 1971 reduced the 26-week qualifying period established in the Contracts of Employment Act to 13 weeks and introduced a new statutory right for all “employees” not to be unfairly dismissed after 104 weeks” continuous service.[footnoteRef:89] The right to unfair dismissal was to be treated separately from the collective labour rights provided for elsewhere in the Act, rights which applied to all “workers.” The government argued that “we have to include employees in the literal sense, and those that come under a contract of service.”[footnoteRef:90] This was because there was no justification for limiting collective labour rights, nor the restrictions on their exercise, to “employees”. These rights were to be extended to all the employed, those who normally work, or seek to work “under a contract of employment…or any other contract...whereby he undertakes to perform personally any work or services for another party to the contract who is not a professional client of his”.[footnoteRef:91]  [89: 	 Section 19(1) and section 28.]  [90: 	 HC Deb 14 December 1970 vol 808 cc961-1076, 964, per Mr Carr.]  [91: 	 Section 167 (1).] 

	In combination with the proviso, added by the Wages Act 1986, that the services not be provided to any “business undertaking carried on by the individual” this constitutes the definition today used in the ERA to define the “limb(b)” worker, a category,  it was argued at the time,  designed to encompass “all but the genuinely self-employed.”[footnoteRef:92] This is the legal framework that forms the background to the much more recent development of the concept of “mutuality” into a “test” for establishing employment status, integral today to the distinction that exists between the limb(b) “worker,” those persons providing their services personally pursuant to a contract,” and the “employee,” workers hired under a contract of employment.[footnoteRef:93]  [92: 	This substantially mirrored the requirement in the Wages Council Act that the individual not be providing work “other than for the purposes of the employer’s business.” See: HL Deb 24 June 1986 vol 477 cc228-74, 264, per Lord Wedderburn.  ]  [93: 	ERA 1996, s.230(4).] 


5. Mutuality of Obligation Today


The historical analysis above suggests that a constitutive understanding of labour law can be seen in juridical doctrine at a number of points throughout the development of the labour market. Servants, and later employees, were not seen, for the most part, as individuals who “choose” to be employed under a particular form of contract, but wage-dependent workers whose working arrangements were such as to give rise to reasonable expectations of future employment, and thus to stable and secure income. It was in recognition of this that the legal system conferred upon such persons a particular status, and provided them with certain rights and protection.[footnoteRef:94] It is this status that gave rise to the contractual form we now associate with the contract of employment, characterised by mutual rights and obligations, including the various common law, and statutory implied terms, that have been developed through labour doctrine over time.  [94: 	For a discussion of the overlap between contract and status, see: U. Mückenberger and S. Deakin, “From Deregulation to a European Floor of Rights: Labour Law, Flexibilisation, and the European Single Market” (1989) 3 Zeitschrift für internationales und ausländisches arbeits-und sozialrecht 157.] 

	The historical analysis shows, however, that there were periods when the concepts used to denote the existence of dependent employment, and the tests devised by the courts, were more or less adequate, given changes in labour market practices, the legislative framework, and the organization of work.  One of the common elements in the courts’ responses to these challenges, however, has been their willingness to draw on functional considerations in the interpretation and application of labour legislation, to seek out new ways of reconciling respect for the parties” contractual freedom, with the requirements for labour”s sustainable reproduction. Two consistent themes  have been first, their concern to place the right to wages beyond the reach of freedom of contract, to imply, as a matter of principle, a right to be “reasonable” wages for labour rendered; and second, their commitment to norms of “mutuality”, the premise that rights in labour should always go hand in hand with obligations to have regard to the worker’s long-term health and well-being. This constitutive approach to interpretation has more recently been superseded, however,  by a naturalistic one, and this is leading to artificial approaches to the construction of work relations, making it extremely difficult for these commitments to be upheld today. 

5.1 Mutuality as Consideration


The most detailed elaboration of the modern conception of mutuality in the consideration sense is the following extract from James v Greenwich LBC: 

“...the nature of the duty must involve some obligation to work such as to locate the contract in the employment field.  If  there are no mutual obligations of any kind then there is simply no contract at all...if there are mutual  obligations,  and they relate in some way to the provision of,  or payment for,  work which must be personally provided by the worker,  there will be a contract in the  employment field”[footnoteRef:95]   [95: 	 James v Greenwich LBC [2007] ICR 577, 581; [2008] EWCA Civ 35.] 


Thus, while on the one hand we have the basic contract-law requirement for consideration, the more significant question concerns the nature of the obligations that the contract establishes: that is, does the subject matter of the contract involve the provision by one party of his “labour” (as opposed to some contracted for job or task) in exchange, or expectation, for some form of remuneration? While historically, this issue turned primarily on factors such as control, subordination and the “worker’s” socio-economic status, the obligation to pay wages being readily implied, today, it seems, there must be an agreement that one party will pay wages, and the other provide work personally, before the courts will recognise the existence of a contract “relevant” to the employment field. Only then will factors such as control, and subordination, be considered.  
	A reluctance to imply a right to wages is consistent with the naturalistic approach, for it expresses a willingness to defer to the market matters as important as the workers’ subsistence needs. This reluctance can be seen from the EAT decision in Stack v A-Jar-Tec Ltd (2013),  where, because there was no express provision for remuneration, there was said to be no consideration, and as such, no contract of employment, and so no contract into which a right to remuneration could be implied[footnoteRef:96]. This was so notwithstanding the finding that the individual had agreed to provide his personal services to the company and had in fact done so for a considerable period of time.  [96: 	 Stack v Ajar-Tec Ltd  (2013) UKEAT/0293/13/DA.] 

	Stack involved a company director. The decision of the EAT on this point was overturned on appeal on the basis that “the process of contract formulation might be partly express and party by implication”[footnoteRef:97] The courts have been far less sympathetic, however, to similar arguments on the part of casual, or zero-hours workers, particularly where the contract has expressly stated that no wages are to be paid, or that the consideration for the individual’s service is to take a different form (such as an opportunity to earn tips). Where it would directly contravene the parties” express intentions, the courts will not imply a right to wages. Because both the agreed terms, and subsequent practice, indicate a lack of willingness by the employer to pay monetary remuneration, the courts will not imply an obligation to do so. The result is that the contract is said to lack the “irreducible minimum of mutuality” required to establish a contract (relevant to the employment field).    [97: 	 Stack, at [30].] 

	This marks a sharp contrast with the courts’ attitude in the early 20th century. As Lord Shaw noted as early as 1916 :

“…it is a strange answer to this absolute obligation to pay a minimum wage to his servant that the employer should say ‘This statute cannot apply to me because I have done better than give him less than the minimum wage: I have bargained to give him no wages at all.’”[footnoteRef:98] [98: 	 Churm v Dalton [1916] 1 A.C. 612, 634. See also Lord Parker, 643.] 


But this “strange” answer seems perfectly acceptable today, and is exactly the effect of cases such as Hong Kong Golf Club and Quashie.[footnoteRef:99] In the latter, the Court of Appeal argued that a contract that required a dancer to perform a minimum number of evenings per week in the “employer’s” club in exchange for an opportunity to earn fees from its clients lacked the type of mutuality of obligation that is characteristic of employment (as compared with self-employment). The “most important finding” in this respect was that there was no express contractual obligation to pay[footnoteRef:100]. There was not, the court argued, anything [99: 	 Cheng Yuen v Royal Hong Kong Golf Club [1998] I.C.R 131; Quashie v Stringfellow Restaurants Ltd Appeal No. UKEAT/0289/11/RN; [2012] EWCA Civ 1735.  See also Pimlico Plumbers v Smith Appeal No. UKEAT/0495/12/DM, [40].]  [100: 	 Quashie (CA) at [46].] 


“inherently implausible in the finding …that the club was obliged to pay nothing…it is what the terms of the agreement say, and the judge found that it was [the dancer”s] understanding…Since …there is no mutuality of obligation, which is an essential element of the contract of employment... the Claimant was not an employee of the Respondent on a continuing basis or by separate contracts but was self-employed.”[footnoteRef:101] [101: 	 Quashie (CA) at [48].] 


5.2 Mutuality in the “Relational” Sense

Prior to the decision in O”Kelly the distinction between an exchange of work for wages, and an exchange of ongoing service for remuneration and social protection, could be said to have reflected a distinction between the empirical reality of employment for many manual workers, and the normative consequences of the rights and protections that the legal system (albeit selectively) conferred upon them by way of compensation. The ongoing or relational aspect of employment was a function of the contract of employment that was implied in order to provide workers with more stable income and regular employment. 
	An example of this earlier “constitutive” approach can be seen in the cases of Airfix Footwear and Nethermere, In Airfix Footwear (1978), for example, the EAT suggested that “where work is done consistently over a substantial period a tribunal would be entitled to reach the conclusion that a contract of employment had been created between the parties[footnoteRef:102].” That is, it was open to a court to find that even where the contract expressly envisaged a casual working relationship, it was open to the court to find  that the substance of the relationship might still be one of employment. This approach was endorsed by Slynn J in Nethermere who could “not see why well founded expectations of continuing homework should not be hardened or refined into enforceable contracts by regular giving and taking of work over periods of a year or more” with the result that “outworkers… might become…employees under contracts of service.”[footnoteRef:103] [102: 	 Airfix Footwear Ltd. v. Cope [1978] ICR 1210; [1978] I.R.L.R. 396, quoted in Nethermere (St Neots) Ltd v Gardiner [1984] I.C.R. 612 at 630; [1984] I.R.L.R. 240, per Kerr J ]  [103: 	 Nethermere at 628. See also: Greig and Others v Insole and Others [1978] 1 W.L.R. 302 at 326; [1978] 3 All E.R. 449 “where a contract of employment by its terms imposes on an employee a binding obligation to work, without expressly imposing on the employer a corresponding obligation to provide work, the court will in an appropriate case readily imply such an obligation on the part of the employer, if it is satisfied that such implication is the proper way of giving to the transaction the business efficacy which both parties must have intended it should have.”] 

	The decision in O’Kelly, which was decided while Nethermere was on appeal, reflects an entirely different conception of labour law’s relationship with the labour market. The case concerned “regular casuals”, wine-waiters employed by a hotel chain. The employer kept a list of their names and gave them preferential treatment when assigning them to available catering jobs. They had no other employment, and would be taken off the preferential list if they refused work. Despite evident economic dependence, the clear benefit to the hotels of having a pre-vetted list of waiters “on the books”, and the practical difficulties the waiters faced in refusing work, the lack of continuity were together, in the view of the Court of Appeal, fatal to the contention that the work was performed under a contract of employment. Because there was no “global” contract of employment spanning between shifts, this was  “a purely commercial transaction for the supply and purchase of services…because there was no obligation for the company to provide work and no obligation for the applicants to offer their further services.”[footnoteRef:104] [104: 	 O’Kelly v Trusthouse Forte plc [1984] Q.B. 90; [1983] I.C.R 730 at 744.] 

	That the relationship was one which, given the circumstances, put the workers under considerable pressure to accept causal terms, was said to be irrelevant, Market forces explained this situation; it was not a product of the parties; agreement.  All that mattered, in other words, was whether the parties had actually agreed to structure their relationship in a way that implied consent to labour law rights and obligations: 

“So far as mutuality is concerned, the "arrangement," … could have been that the company promised to offer work to the regular casuals and, in exchange, the regular casuals undertook to accept and perform such work as was offered. This would have constituted a contract. But what happened in fact could equally well be attributed to market forces.” [footnoteRef:105] [105: 	O’Kelly v Trusthouse Forte plc [1984] Q.B. 90, at 122, per Donaldson MR.] 


The premise that the absence of “mutuality of obligation” will be fatal to a claim for employment status,  has been applied in a number of cases involving casual workers, particularly those who provide services that are supplementary or ancillary to, the core of the employer’s business.[footnoteRef:106] This exhibits a reluctance on the part of the court to require that employers offer stable and continuous employment when such would be “unprofitable” for them, given the nature of their business and the purpose for which the individual was engaged. In Quashie, therefore, applying the strict reading of O’Kelly, the court argued that:  [106: 	N. Countouris, The Contract of Employment as an Expression of Continuing Obligations (Oxford: Oxford University Press, 2016) at p.380 .] 


“[W]hilst the fact that there is no umbrella contract does not preclude the worker being employed under a contract of employment when actually carrying out an engagement, the fact that a worker only works casually and intermittently for an employer may, depending on the facts, justify an inference that when he or she does work it is to provide services as an independent contractor rather than as an employee.”[footnoteRef:107] [107: 	Quashie v Stringfellow Restaurants Ltd [2012] EWCA Civ 1735, at [12]] 


Once again, rather than the obligation to provide and accept work being something that is implied by the courts, it is, like the existence of labour law rights and obligations in general,  something to which the parties must have expressly agreed. This means that the casual nature of the working relationship will very often be a strong indicator of self-employed status; agreements that in fact place much of the economic risk on the worker will be construed as self-employment; no distinction being drawn between situations where that risk is voluntarily assumed, and situations in which the worker has little choice but to submit to an arrangement by which they are required to take such risk as a condition for access to employment. [footnoteRef:108] Other decisions, such as Bunce v Postworth[footnoteRef:109] and James v Greenwich, have endorsed the O’Kelly approach in relation to agency-workers  - the control function being located in a party different from that to whom express contractual obligations are owed, mutuality becomes fatal to a finding of an employment contract with either the end-user or the agency.[footnoteRef:110]  [108: 	E. Albin, “The Case of Quashie: Between the Legalisation of Sex Work and the Precariousness of Personal Service Work” (2013) 42 I.L.J 180.]  [109: 	Bunce v Postworth [2005] EWCA Civ 490; [2005] I.R.L.R. 557]  [110: 	J, Prassl, The Concept of the Employer (Oxford: Oxford University Press, 2015) ] 

	In other cases, the courts have been more cautious in applying “mutuality of obligation” to determine the status question, seeing the existence of obligations to provide and accept work as primarily going to the question of continuity.[footnoteRef:111] Thus, a lack of mutuality of obligation (in the relational sense) will not always be determinative of employment status while work is being performed, even if it will, nonetheless, deny the existence of a global contract capable of spanning gaps between engagements. What this means in practice is that, even if an individual is an employee while working, their contracts will be treated as being lawfully terminated (without notice) at the end of each shift, preventing them from establishing the necessary continuity of service to claim those very employment rights - such as unfair dismissal, sick pay, and maternity pay - designed to promote stability, and security, of employment. In effect, therefore, the parties can agree in the contract to a “casual” arrangement with the express purpose of preventing an individual from accruing statutory employment rights.  The problem here is not only that this make many of these rights largely redundant, it also risks, in the present climate, pointing away from employee status even while work is being performed; if the employee is “free” between shifts to work for whomever they please, this seems to point away from the sort of ongoing subordination and control associated in law with employment.[footnoteRef:112]  [111: 	Carmichael v National Power plc [1999] 1 W.L.R. 2042; [1999] UKHL 47.]  [112: 	 See, for example: Windle v SS for Justice [2016] EWCA Civ 459; [2017] 3 All E.R. 568; Pimlico Plumbers v Smith UKEAT/0495/12/DM; [2017] EWCA Civ 51 (CA).] 

	In light of a more recent line of decisions, however, beginning with the Supreme Court’s decision in Autoclenz v Belcher, some labour lawyers have suggested that the courts seem to be moving back towards the more “purposive” approach they argue was characteristic of the early 1970s.[footnoteRef:113] This is because, in Autoclenz, the Supreme Court seemed willing to look beyond the written terms of the contract, to take inequality of bargaining power into account in determining the content of the parties” agreement:  [113: 	Autoclenz v Belcher  [2011] 4 All E.R. 745; [2011] UKSC 41; E. McGaughey, “Uber, the Taylor Review, Mutuality, and the Duty to Not Misrepresent Employment Status” (Social Science Research Network 2017) SSRN Scholarly Paper ID 3018516 <https://papers.ssrn.com/abstract=3018516> accessed 9 June 2018; A. Bogg, “Sham Self-Employment in the Supreme Court” (2012) 41 I.L.J 328.] 


“The relative bargaining power of the parties must be taken nto account in deciding whether the terms of any written agreement in truth represent was what agreed and the true agreement will often have to be gleaned from all the circumstances of the case, of which the written agreement is only a part”.[footnoteRef:114] [114: 	Autoclenz v Belcher; [2011] 4 All E.R. 745, [2011] UKSC 41 at 55. ] 

 
This approach still presupposes a naturalistic understanding of labour markets, however, because the touchstone remains the parties” agreement. Of course, the parties” intentions will be relevant, but only to the extent that they provide evidence of the nature of the underlying relationship between the parties. In this “purposive” approach, however, the causal flow is reversed: the “factual” matrix is not referred to in order to understand the juridical nature of the relationship, or the nature and importance of the interests engaged, but simply to understand what the parties actually intended, and thus, the “real” content of the agreement between them. Why, or in what conditions, it might be appropriate to enforce an “agreement” between two parties, and when it might be appropriate to impose conditions on, or re-structure, that agreement, is not a question with which the courts are willing to engage. That labour markets are legally structured in such a way as to limit the practical choices available to workers is not really acknowledged.  Inequality of bargaining power is seen to affect how well workers can  express their intentions in the written contract, but not how well they can resist employers’ attempts to impose on them casual working arrangements in practice, when no alternative form of employment is available.[footnoteRef:115]  [115:  Inequality of bargaining power is a systemic feature of capitalist labour markets, a product of wage dependence and an unequal distribution of, and access to capital, as between firms, and workers – something that is as true of the modern ‘gig-economy’ as it is of the 18th and 19th centuries: J. Prassl, Humans as a Service: The Promise and Perils of Work in the Gig Economy (Oxford: Oxford University Press 2018).] 

	While, after Autoclenz, it seems the court will be more willing to look beyond the written terms of the agreement, to determine the “real” agreement between the parties,”  it remains the case that an employer can avoid labour law obligations by structuring the work arrangement in such a way as to deny workers stability and security of employment in practice. If the relationship is a casual one in the sense currently implied by the mutuality test, therefore, the courts refuse to draw on techniques that have been developed through the common law, to lend it some stability. In this sense, the function of mutuality of obligation as conceived in cases such as Airfix, and as described by Freedland, has been entirely subverted. Rather than something ascribed to labour relationships through a contract of employment, mutuality of obligation today has come to describe the structure, established by the parties to contractual arrangements, which will, by virtue of that freely chosen structure, be recognized in law as a contracts of employment. 

6. Conclusion

The problems of labour market casualization and unclear employment status cannot be explained exclusively in terms of the courts’ approach to questions of employment status. Important issues, such as the extent to which the broader institutional environment is hostile to the promotion of stable employment relations, and how the tax and social security effectively encourages the creation of, and taking up of, casual work, is beyond the scope of this paper. Even so, the paper has shown that how questions of employment status are conceived by policy-makers and the courts is an important factor that has to be taken into account when it comes to thinking about the problems of labour market casualisation today, and that this cannot be ignored when trying to explain, and potentially address, labour law’s “crisis” in personal scope. 
	The analysis in this article illustrates that there is no “inevitable” approach to questions of contract construction, that there is more than one approach available to the courts when it comes to questions of employment status. The naturalistic approach that characterises the modern case law is not the only option. Indeed, for much of labour law’s history, a different approach was used, one that was more conducive to the promotion of worker-protective outcomes. The decision to leave questions of employment status to the market is as much a political question as the decision to leave such questions to the courts. It is not that the naturalistic approach is “wrong,” therefore, but that it is certainly not as inevitable as is sometimes presented nor should it be seen as a more “neutral” position than that which is advocated here. The problem with the naturalistic approach, as we have seen, is that it is based on an artificial understanding of the labour law – labour market relationship, one that ignores the broader, socio-economic function that labour law emerged to perform. The price of this is rigidity in the law, and a loss of regulatory effectiveness for labour law more generally.
	There has not been space in this article to explore why approaches to contract construction fluctuate over time, to explain the emergence in recent years of this more naturalistic approach or its relationship with fluctuations in the economic cycle. These are the sorts of questions that future research must address, of course, before we can begin to think about how to reverse the trend in the case law towards relying on formalistic reasoning to narrow the scope of protective labour law. What this article has done, however, is allow us to take seriously the premise that how labour law’s relationship with the labour market is conceived can affect doctrine, forcing us to think, reflexively, about the implicit assumptions that lie behind current approaches to labour law’s personal scope, opening our eyes to the possible alternatives. 
	By presenting an alternative to the naturalistic understanding, showing the role that the courts can, and have historically, played in shaping labour market practices, implying contracts of employment based on functional considerations about labour law’s socio-economic function, this article has opened the door to a new way of thinking about labour law’s crisis of personal scope. Rather than seeing the contract of employment as a description of a social reality that may or may not be agreed by the parties, what is required today is that we take seriously law’s role in constituting socio-economic relations, taking the contract of employment as a prescriptive device that the legal system imputes to dependent labour relationships with a view to shaping them. In this way, we might once again be able to take seriously the role that labour law can, and arguably must play, in ensuring that labour market operate in a fair and sustainable way, giving effect to the ideas and values embedded in the historical concept of mutuality of obligation. 


