The changing landscape of the law of landlord and tenant: perhaps


It is an interesting time for landlord and tenant lawyers. The law of landlord and tenant has always aroused strong emotions. Land lords, demanding rentservice from vulnerable tenants, can be portrayed as the last embodiment of the old feudal hierarchy, but irresponsible tenants can be hard to dislodge and, for some, the burden of regulation disrupts the free market economy where accommodation is just another commodity, like flour and beans. Of late, however, there has been a relative avalanche of proposals for reforming the landlord and tenant sector, spiced up with some imminent legislation and important case law. Perhaps it all started with the Government’s Housing White Paper Fixing our Broken Housing Market,[footnoteRef:1] for although I was not alone in treating this initiative with a great deal of scepticism, it does seem to have (at the very least) shone a sharp light on an area of law that affects so many and where self-interest usually trumps coherent reform. [1:  ISBN 9781474137966, Cm 9352] 


Leasehold houses and new builds.
In September 2017, the Government’s consultation on Tackling Unfair Practices in the Leasehold Market came to end. This had sought views on whether the sale of new build houses – not flats - as leaseholds should be prohibited, not least because of the increasing incidence of ratcheted ground rent which ensured a steady and secondary income stream for the builder/landlord.[footnoteRef:2] The Government’s response, in December 2017,[footnoteRef:3] was largely hortatory, heavy with the “we all love apple pie” type of argument. The essence was a promise, or statement of intent, at some point, to bring forward legislation to prohibit the use of leasehold for new build houses and/or to restrict the levels of ground rent. The intent was broadly welcomed, as few argued that there were any real advantages for a purchaser in taking a lease, save in well recognised cases like integrated developments, shared ownership and the like. The audience understood that the builder/landlord had been caught with a hand in the cookie jar, although there was uncertainty about how the Government would implement such a broad intervention in the housing market. On 15 October 2018, the Ministry of Housing, Communities and Local Government (MHCLG) published a further consultation, closing on 26 November 2018. This sought views on how to implement the broad reforms referred to in the 2017 response.[footnoteRef:4] Of course, the Government has been busy, but it really does seem like time moves at a different pace in the MHCLG: we are now set for another consultation before we actually get to draft legislation, assuming we do get that far. The positive is that the 2018 consultation appears to accept the need to ban the “unjustified” use of leaseholds for new houses (so some uses will be justifiable), to agree that future ground rents for existing leasehold houses should be reduced to nominal levels and to bring “transparency” to the levying and calculation of service charges for communal areas in existing leasehold house developments. Interestingly, the mechanism for spotting future prohibited leaseholds of houses (and not all would be prohibited: see para.2.19 et seq)[footnoteRef:5] would be via their registration at HM Land Registry. This is a development of some significance for it would be (I think) the first time that data gathered at Land Registry was used for anything other than the operation of the land registration system. Perhaps it is a one-off and, for sure, registration is an efficient and effective way of capturing what would become prohibited leaseholds. But, it could also be a sign of things to come, wherein the compulsory nature of land registration doubles as a vehicle for other Government initiatives (tax collection?; planning policy?; marketing?; prosecution of squatters?). Just think how valuable this makes the Land Registry. Further, in relation to ground rents, the suggestion is that, for houses caught by any legislation, this should be capped at £10 pa. and in relation to service charges that there should be “a regime for freeholders which provides that maintenance charges must be reasonably incurred and that services provided are of a reasonable standard”.[footnoteRef:6] So say all of us. We shall see. [2:  Of course, the use of leaseholds in a community development can have advantages - e.g. mutually enforceable leasehold covenants – but the deployment of the leasehold simply to generate rental and service charge income was a growing abuse.]  [3:  ISBN 978-1-4098-5156-1]  [4:  Implementing reforms to the leasehold system in England: consultation, ISBN 978-1-4098-5338-1]  [5:  Exemptions might include shared ownership houses, community led housing and houses on National Trust land selected Crown land.]  [6: . Consultation, fn.4 above, para. 4.4] 


Leasehold enfranchisement
In parallel to this, there is the ongoing Law Commission’s consultation on reform to the law of leasehold enfranchisement.[footnoteRef:7] This consultation now closes on 7 January 2019, extended from 20 November 2018. The Commission propose a single regime for leasehold enfranchisement, motivated by the fact that the current regimes are complex, costly, uncertain and inconsistent. It is difficult to argue with this. However, there is also the over-arching belief that there is an “inherent unfairness” in leasehold tenure that enfranchisement can alleviate. This – that there is an inherent unfairness in leasehold tenure – is a bold claim. It is not clear to the present author why this is necessarily so, for leases give opportunities to both landlords and tenants. Rather, perhaps, the unfairness lies in our insistence on freedom of contract in leasehold law, wherein the parties are free to exercise (and abuse) their market position. Freedom of contract, coupled with unequal bargaining power, will lead to unfairness, but this is not the preserve of landlord and tenant law.[footnoteRef:8] In any event, however, there is enough wrong with the current law of leasehold enfranchisement to make reliance on broad generalisations unnecessary.  [7: . Leasehold home ownership: buying your freehold or extending your lease, Law Com. Consultation Paper No. 238, 20 September 2018.]  [8: . Freedom of contract to agree (broadly) whatever leasehold terms one likes is not inherent in the leasehold relationship – for example, the caveat emptor analysis of London Borough of Southwark v Mills [1999] 3 WLR 939 is a choice; as is that of London Diocesan Fund v Avonridge [2005] UKHL 70; as was the proprietary analysis of Street v Mountford [1985] AC 809.] 

The Law Commission’s tentative proposals thus favour a stream-lined regime (preserving existing enfranchisement rights) comprising three elements: a universal right to a leasehold extension whether the lease be of a house or flat; a right for leaseholders to acquire a building or estate individually or collectively; and a right for leaseholders to participate at a later date in a previous enfranchisement.[footnoteRef:9] It seems very sensible, and balanced and likely to be effective. This alone guarantees opposition. [9:  Chapters, 4, 5 and 6 of the Consultation Paper.] 


Commonhold Reform
Also in play is the Law Commission’s analysis of commonhold, with the intention that the existing regime should be reformed. The call for evidence closed earlier this year and a full consultation paper is expected in due course. The Law Commission start with what we know already: that the existing commonhold regime is a total failure.[footnoteRef:10] The Commonhold and Leasehold Reform Act 2004 and associated regulations[footnoteRef:11]establish a scheme of wicked complexity, high inbuilt costs and laboured management structures with little or no incentive for a developer to create a commonhold or existing leaseholders to convert to one. There is nothing in the law as it is that would incentivise developers to utilise commonhold rather than leasehold, or to encourage lenders to insist on one as condition of providing finance. It is the view of this author that, if a version of commonhold or strata title is to be made available in this jurisdiction, we should start again. There is little point trying to make the existing scheme work, and even the name might be stigmatised. I am not usually in favour of re-inventing the wheel, but on this occasion it is not even clear that there is a wheel, and certainly it is not round. Indeed, albeit that it might be heresy, I am not convinced that we need any form of commonhold (apart from its abolition) and certainly not an invented scheme that looks great on paper but bears no connection to land use and land markets. Land law in this jurisdiction is a product of steady, organic development where the substantive law reflects the reality of how people use land. Land markets and finance markets work in this reality. It is not at all certain that any invented scheme can be transplanted into this jurisdiction. Perhaps, instead, we should spend our time, energy and resources on reforming and regulating what we already have. As noted above, there is no necessary reason why leasehold tenure has to be unfair: we could stipulate minimum residential standards; we could regulate rents; we could control service charges; we could protect security of tenure; we could establish specialist housing tribunals; we could outlaw forfeiture; we could enhance leasehold enfranchisement; we could speed up eviction of persistently defaulting tenants. We could make the leasehold work by rebalancing the rights of landlord and tenants and enhancing those that already exist. Or we could invent something which, so far, there is no market for. Of course, the former reforms look like what they are – interference in the market and with the rights of land owners. The second looks like a shiny new toy. [10:  At the latest check, there were a mere 17 registered commonholds]  [11:  Commonhold Regulations 2004 and Commonhold (Land Registration) Rules 2004] 


Specialist Housing Courts.
MHCLG has issued a call for evidence in reference to the question whether we need a specialist housing court.[footnoteRef:12] The call opened on 13 November 2018 and closes on 22 January 2019. The call is aimed primarily at those with direct experience of the judicial system in relation to housing matters, but the views of landlords’ and tenants’ interest groups (and individuals) are welcome. The call contains no proposals, but MHCLG have long trailed the idea of a specialist court and perhaps this is the first step. As the call makes clear, this is not about the substance of the landlord and tenant relationship, but about how either party can efficiently and quickly access their rights under that relationship. Inevitably, landlords will say that possession proceedings against rogue tenants take too long, that there are too many defences, that there is too much regulation and red tape and that any specialist court should be able to grant possession against a defaulting tenant just because they are defaulting. Tenants may well take a different view of all of this and instead might seek more effective remedies against negligent landlords and their over-zealous collection agents. For me, the case for an efficient, knowledgeable and specialist housing court is overwhelming. We can enhance tenants’ rights or landlords’ obligations or landlords’ remedies as much as we like, but without cheap and efficient access to justice for those who, very often have nothing, we are counting clouds. [12:  Considering the case for a Housing Court: call for evidence, ISBN 978-1-4098-5361-9
] 


Legislation 
The Homes (Fitness for Human Habitation) Bill 2017-19 is nearly on the statute book, fingers crossed. The Bill has completed all its stages in the House of Commons (which is a great relief in the current turmoil) and will have a second reading in the House of Lords on 23 November 2018. The Bill will then move to the Lords Committee and Report stages where there is a chance, albeit slim, that the Bill could be lost or be amended to the point of irrelvance. Given, however, Government and wide cross-party support for this simple and long-awaited measure, it would take an act of special vindictiveness for it to fall away now. As is well known, the Bill will amend the Landlord and Tenant Act 1995 to require that certain short term residential lets are fit for human habitation. As is often pointed out, the really shocking thing is that this is not already the case. Or is it more shocking that some landlords – by no means all or the majority – are prepared to let residential premises that are unfit for their fellow human beings to live in?

Case law
[bookmark: _Hlk530443580][bookmark: _GoBack]A recent landlord and tenant case is worthy of note and may well require more lengthy analysis in a later issue of this journal. In Camelot Guardian Management Ltd v Khoo,[footnoteRef:13] Butcher J revisited the lease/licence distinction and the application of the Street v Mountford principles This old, and well-trodden, distinction has been given new life by the increase in property guardianship – where occupiers reside in premises pending their renovation, pay a lower than market rent and have some caretaking responsibilities. In the earlier case of Camelot Property Management v Roynon,[footnoteRef:14] the Bristol Crown Court had decided that a guardianship agreement between Camelot and Roynon amounted to a lease, so that Roynon might have an Assured Shorthold Tenancy. The case turned on whether Roynon had been granted exclusive possession within the meaning of Street and, after analysing the agreement between the parties and the reality of Roynon’s occupation, the court concluded that he had. In Khoo, Butcher J reminds us that determining whether there is a lease or a licence is heavily dependent on context,[footnoteRef:15] subject to the overriding requirement that it is a question of substance not form. So, in Khoo, the judge presents a concise and immensely helpful summary of Street,[footnoteRef:16]emphasising that the agreement between the parties should be construed according to usual meaning of the words it employs, bearing in mind the context in which it was made (relying on the approach to construction of documents put forward in Arnold v Britton[footnoteRef:17]), but always being astute to detect sham agreements. In detecting sham agreements, the court could have regard to the parties subsequent conduct – not as method of interpreting the agreement itself - but in order to see if it represented their true intentions. Thus, on these criteria, Mr Khoo had a mere licence as he did not enjoy exclusive possession over a defined area of the building.[footnoteRef:18] [13:  [2018] EWHC 2296 (QB).]  [14:  24 February 2017, transcript with author.]  [15:  Again, the question was whether Khoo therefore and assured shorthold tenancy.]  [16:  Judgment at para 18 et seq]  [17:  [2015] AC 1619 ]  [18:  Thus, it was not necessary to consider whether there existed any of the exceptional situations where exclusive possession existed but a tenancy did not.] 


MJD
