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Abstract: Section 6 of the Justice and Security Act 2013 extended the legal use of the ‘closed material procedure’ (CMP) mechanism to any civil proceeding where certain conditions are met. The CMP is extremely controversial in itself and the general applicability authorized by the 2013 Act has been subject to significant academic criticism. However, comparatively little attention has been given in the literature to an extremely important factor: its application in practice by the courts. Five years after its initial passing, there now exists a significant yet understudied body of case law on section 6, and this article uses this to elucidate a general judicial approach to these matters. Matters of particular attention include the operation of the proscribed statutory criteria, the impact of human rights protections, and the wider roles of the judiciary and the legislature. In addition, this article highlights some unresolved tensions in the case law and sets out some implications for future cases. 
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In 2013, Parliament passed the Justice and Security Act 2013 (JSA), which contained a controversial provision authorising the use of the ‘closed material procedure’ (CMP) in civil cases under certain conditions. Under such a procedure, relevant material is withheld from one of the parties, and is unable to be seen or directly relied upon by them during the trial process. In practice, this procedure is used when the government involves itself in legal proceedings which would ordinarily require the disclosure of information prejudicial to the state’s national security interests. Unable to effectively take part in the trial, the affected party is instead represented by a vetted, court-appointed counsel known as a ‘special advocate’, who conducts proceedings on that party’s behalf. They are responsible for representing the interests of the affected party, and advanced their case through a kind of proxy representation, but they are not formally held accountable to them. The party and the special advocate have only limited contact with each other, especially after the advocate has come into contact with the closed material in question. This compromised position is deemed (at least, it would seem, by Parliament) to be a necessary evil; it prevents disclosure to the affected party of information would harm, or would at least be likely to harm, wider public interest considerations, and instead restricts the information to the ears of a heavily-vetted third-party, whilst at the same time allowing the trial to go ahead.

Whilst Parliament had already legislated to allow such a process in certain specific contexts,[footnoteRef:1] the JSA marked the first time the procedure had been authorised for general use. The statutory CMP applies to any civil action, a significant expansion from the previous position, where statutes permitted its use only in a certain, although steadily increasing, number of specific situations. The Act was, to some extent, a response to some of the earlier rulings of the Supreme Court, in which it refused to authorise and employ a general closed material procedure in areas outside of those specifically provided for by statute, contributing to a number of instances where the government abandoned legal cases, alleging that it was unable to risk revealing sensitive information in open court.[footnoteRef:2] The JSA, in response, authorises exactly the type of general procedure the Supreme Court felt unable to approve under the common law, albeit conditional upon certain requirements.  [1:  See eg Special Immigration Appeals Commission Act 1997, Prevention of Terrorism Act 2005, Sched 1; Counter-terrorism Act 2008, s 68.]  [2:  D. Cole and S. Vladeck, “Navigating Shoals of Secrecy” in L. Lazarus et al, Reasoning Rights: Comparative Judicial Engagement (Hart, 2014), 169. This, of course, is simply what the government said to explain the reasons for the claims being dropped at the time; a sceptical observer may go unconvinced. ] 


The relevant sections of the Act are set out as follows:

6. Declaration permitting closed material applications in proceedings

6(1) The court seised of relevant civil proceedings may make a declaration that the proceedings are proceedings in which a closed material application may be made to the court.

6(2) The court may make such a declaration- (a) on the application of- (i) the Secretary of State (whether or not the Secretary of State is a party to the proceedings), or (ii) any party to the proceedings, or (b) of its own motion.

6(3) The court may make such a declaration if it considers that the following two conditions are met.

6(4) The first condition is that— (a) a party to the proceedings would be required to disclose sensitive material in the course of the proceedings to another person (whether or not another party to the proceedings)

6(5) The second condition is that it is in the interests of the fair and effective administration of justice in the proceedings to make a declaration.

6(11) In this section … ‘sensitive material’ means material the disclosure of which would be damaging to the interests of national security.

7. Review and revocation of declaration under section 6

7(2) The court must keep the declaration under review, and may at any time revoke it if it considers that the declaration is no longer in the interest of the fair and effective administration of justice in the proceedings.

7(3) The court must undertake a formal review of the declaration once the pretrials disclosure exercise in the proceedings has been completed, and must revoke it if it considers that the declaration is no longer in the interests of the fair and effective administration of justice in the proceedings.

11. General provision about section 6 proceedings

11(1) A person making rules of court relating to section 6 proceedings must have regard to the need to secure that disclosures of information are not made where they would be damaging to the interests of national security.

In McGartland, a case following the enactment of the JSA, Mitting J helpfully summarized these provisions in a concise manner:

Under Section 6(1) of the Justice and Security Act 2013 the High Court, when seised of civil proceedings, may declare that a closed material application may be made to the Court… [t]he Court may make a declaration if two conditions are met. For present purposes they are […] that the defendant… would be required to disclose sensitive material, that is to say material the disclosure of which would be damaging to the interests of national security but for the possibility of a claim for public interest immunity in relation to it [and] it is in the interests of the fair and effective administration of justice in the proceedings to make the declaration.[footnoteRef:3] [3:  McGartland v Attorney General [2014] EWHC 2248 (QB) at [1].] 


Naturally, the use of the CMP has generated significant academic concern, particularly regarding the fair trial rights of the party denied information and the impact of national security concerns on the legal apparatus. However, this essay will not comment on those normative aspects of the closed material procedure. This has been admirably tackled elsewhere.[footnoteRef:4] Instead, this piece will focus specifically on the effect of the provisions of the Justice and Security Act, and, in particular, the understudied yet crucial aspect of such an enquiry: the judicial interpretation and application of these provisions in practice. The case law is now substantial enough to draw together some trends and shed light on the judicial approach to these matters. Indeed, it is difficult to gauge the effect of the JSA in abstract. As Hickman and Tomkins suggest, a great deal depends on how the courts interpret and apply its provisions in practice.[footnoteRef:5] It is exactly this which serves as the impetus for this essay. 
 [4:  E. Nonapolous, “European Human Rights Law and the Normalisation of the Closed Material Procedure” (2015) 78(6) MLR 913; H. Hooper, “Crossing the Rubicon: Bank Mellat v HM Treasury (No. 1) [2013] UKSC 38” [2014] PL 171; A. Kavanagh, “Special advocates, control orders and the right to a fair trial” (2010) 73(5) MLR 836.]  [5:  T. Hickman and A. Tomkins, “National Security Law and the Creep of Secrecy” L. Lazarus et al (eds.), Reasoning Rights: Comparative Judicial Engagement (Hart, 2014), 158-159.] 

As such, this examination will touch on a number of areas: firstly, the prescribed statutory criteria in the JSA and how it has been interpreted and employed in practice; secondly, the issue of human rights compliance and relevance of Article 6 ECHR; finally, the courts’ attitude towards Parliament in this area involving explicit statutory intervention. 

OPERATION OF STATUTORY CONDITIONS

The interpretation and application of the statutory conditions themselves seems like a natural starting point. As the court set out in Belhaj v Straw,[footnoteRef:6] in determining the outcome of a CMP application, the court must assess four things: whether the statutory pre-condition has been met; whether the first statutory condition has been met; whether the second statutory condition has been met and whether the court should exercise their free-standing discretion to order the closed procedure. [6:  Belhaj v Straw [2017] EWHC 1861 (QB) at [19].] 



THE STATUTORY PRE-CONDITION

Section 6(7) of the Act sets out a necessary pre-condition for any successful CMP application: the Home Secretary must first consider the use of the alternative public interest immunity (PII) procedure. It is clear that to satisfy this pre-condition, no actual PII claim need necessarily be made, as the Act simply requires a consideration of its use rather than a determination of its applicability in practice.[footnoteRef:7] However, beyond this, there exists some ambiguity as to the court’s exact role in assessing the fulfilment of this pre-condition.  [7:  Cunningham v Chief Constable of the Police Service in Northern Ireland [2016] NICA 58 at [32].] 


One view, and the one that is espoused in a majority of the cases, is that the pre-condition only requires the court to assess whether a consideration of the PII procedure had in fact taken place, rather than “whether the PII claim would… be preferable”.[footnoteRef:8] The pre-condition is therefore framed a procedural, rather than substantive, one.[footnoteRef:9] An alternative view is implied by Stephens J in his judgment in McCafferty. He suggested that the operation of this statutory pre-condition is “not formulaic”[footnoteRef:10] and that in its assessment, the court has a duty to consider not just whether the PII route has been considered by the Home Secretary, but whether the decision to discard this option in favour of the CMP was in itself fair: “I consider that the statutory pre-condition… requires the court to give consideration to the fairness of the defendant’s decision not to make an application for PII.”[footnoteRef:11] However, this approach has not been taken in any of the reported cases outside of the single instance in McCafferty, and in any case Stephens J found that the fairness of the decision was obvious and uncontestable, dealing with the issue in less than a single line of the judgment.[footnoteRef:12] Yet even if the preferred view is that the fairness of the decision to discard the PII route in favour of the CMP is in fact irrelevant to satisfying the pre-condition, this may nonetheless be relevant to the court at a later stage when it considers the second statutory condition, as the court confirmed in Morley.[footnoteRef:13] The best view, perhaps, is that of Bean J, giving the High Court’s decision in  Sarkandi, who suggested that the question of whether the Home Secretary properly balanced things and came to a defensible conclusion should be the subject of a judicial review proceeding, separate from the determination of whether to grant the CMP.[footnoteRef:14] [8:  Belhaj v Straw (n6) at [52].]  [9:  McGartland v Attorney General [2015] EWCA Civ 686 at [47]; R (Sarkandi) v Secretary of State for Foreign and Commonwealth Affairs [2014] EWHC 2359 (Admin) at [30]-[31].]  [10:  McCafferty v Secretary of State for Northern Ireland [2016] NIQB 47 at [26].]  [11:  Ibid. at [27].]  [12:  Ibid. at [39].]  [13:  Morley v Ministry of Defence [2017] NIQB 8 at [14], and also implied by Stephens J in McCafferty, ibid. at [27].]  [14:  Sarkandi (High Court) (n9) at [31]. Whether this route would be worthwhile, given the low bar imposed on the Home Secretary by this section of the statute, is another matter.  ] 


Even if restricted to a procedural evaluation of whether a consideration of the PII has taken place, the intensity of this review has varied between courts. On some occasions, such as in XH,[footnoteRef:15] the court has conceived of its role as a very limited one, and said that it should find that the pre-condition is satisfied so long as there is evidence that the Home Secretary has in fact considered the possibility of the PII route, regardless of the nature of this consideration.[footnoteRef:16] Other cases have suggested that the court has a duty to assess whether the Home Secretary has actually and properly considered whether both sides could be fairly treated under the PII scheme.[footnoteRef:17] In other words, whilst the court should not itself assess the merits of the PII question, it needs to be satisfied that the Home Secretary properly grappled with the question themselves, assessing the merits of both routes properly, before coming to an answer. Presumably, failure to adequately consider such things, and giving only a tokenistic consideration of the PII route, would fail the pre-condition and deny the possibility of the CMP being granted.  [15:  XH v Secretary of State for the Home Department [2015] EWHC 2932 (Admin) (“XH 1”).]  [16:  ibid. at [12].]  [17:  McCafferty (n10) at [26]; Sarkandi (High Court) (n9) at [30].] 


However, even in those cases where the court has insisted on applying more scrutiny to the Home Secretary’s consideration in theory, it adopts a fairly relaxed evaluation in practice;[footnoteRef:18] indeed, it is difficult to envisage a situation where a judge could find that they did not properly consider the PII route. It is worth noting that in all of the cases decided after the 2013 Act, fulfilment of the pre-condition has been mentioned at all in only a few, and in no case has the question of whether the pre-condition had been satisfied turned out to be negative.  [18:  See eg McCafferty (n10) at [39].] 



THE FIRST STATUTORY CONDITION

The first statutory condition is housed in section 6(4) of the Act. It reads:

(4) The first condition is that—
(a) a party to the proceedings would be required to disclose sensitive material in the course of the proceedings to another person (whether or not another party to the proceedings), or
(b) a party to the proceedings would be required to make such a disclosure were it not for one or more of the following—
(i) the possibility of a claim for public interest immunity in relation to the material,
(ii) the fact that there would be no requirement to disclose if the party chose not to rely on the material,
(iii) section 17(1) of the Regulation of Investigatory Powers Act 2000 (exclusion for intercept material),
(iv) any other enactment that would prevent the party from disclosing the material but would not do so if the proceedings were proceedings in relation to which there was a declaration under this section.

The first condition therefore requires both that information is “sensitive” and that it would ordinarily be subject to a disclosure requirement. Section 6(11) of the Act elaborates that “sensitive” means material which “would be damaging to the interests of national security”[footnoteRef:19] and the case law adds little to this definition.[footnoteRef:20]  [19:  Justice and Security Act 2013, s 6(11).]  [20:  McCafferty (n10) at [21]; K v Secretary of State for Defence [2017] EWHC 830 (Admin); [2017] ACD 75 (“K v SOS 2”) at [9]-[10].] 


As Irwin J has pointed out, the nature of the information, and the reasons why it is deemed sensitive with regards to the Act, will be elucidated only in the closed judgment, making it difficult to prescribe an open definition of “sensitive”.[footnoteRef:21] In open judgments, judges are limited to saying that they have looked at the information and confirm that it is, in their view, “sensitive”, sometimes with reference to some vague justification of “national security”[footnoteRef:22] or confirmation that it falls into a relevant qualifying category, although any information as to what that category might have constituted went undisclosed in the open judgment.[footnoteRef:23] [21:  CF v Security Service [2013] EWHC 3402 (Admin); [2014] at [38].]  [22:  Ibid. at [39]; Belhaj v Straw (n6) at [59].]  [23:  Belhaj v Straw (n6) at [55].] 


Fulfilment of the first condition also requires that the sensitive information would ordinarily have to be disclosed to the other side in proceedings. The court has interpreted this widely, confirming that  information that would “ordinarily have to be disclosed” for such purposes includes the “entirety of the material”[footnoteRef:24] that could be “prima facie relevant”[footnoteRef:25] to the proceedings, and that the concurrent possibility a PII claim will not defeat the requirement for disclosure in this context[footnoteRef:26] (the merits or outcome of the possible PII claim are irrelevant; the court simply looks to see whether there would be a duty of disclosure were it not for the PII claim in the first place).[footnoteRef:27]  [24:  R (Sarkandi) v Secretary of State for Foreign and Commonwealth Affairs [2015] EWCA Civ 687; [2016] 3 All ER 837 at [47].]  [25:  Sarkandi (High Court) (n9) at [31].]  [26:  Justice and Security Act 2013, s 6(4)(b)(i).]  [27:  Sarkandi (CA) (n24) at [50]; McCafferty (n10) at [23].] 


As with assessing whether the information is “sensitive”, the court’s determination of whether the information would be subject to disclosure is determined largely in closed judgments. In open judgments, judges are limited to confirming that they have looked at the material and that they are satisfied that there would ordinarily be a requirement to disclose it, thus satisfying the first condition.[footnoteRef:28] A typical example showing the sparse detail suitable for publication in the open judgment comes from the Morley case: [28:  eg XH 1 (n15) at [14]; McCafferty (n10) at [40].] 


I have considered the closed material which I consider to be sensitive. I have no doubt that its disclosure would be required in the course of the proceeding were it not for the possibility of a PII claim. In my judgment the first condition is met.[footnoteRef:29] [29:  Morley (n13) at [21].] 


With the nature of the material hidden so completely, the observer must take the judge’s word that the first condition is satisfied. 


THE SECOND STATUTORY CONDITION

The second condition is set out in section 6(5) of the Act:

6(5) The second condition is that it is in the interests of the fair and effective administration of justice in the proceedings to make a declaration.

Thus, the court must assess whether it is fair and just to make the declaration. This is ultimately for the court to determine.[footnoteRef:30] In determining whether this condition has been satisfied, the court has noted that the proceedings do not become unfair or unjust simply because they might limit the full fair trial rights of the defendant. In authorising the CMP procedure through the 2013 Act, Parliament approved the the procedure itself, confirming that it could be fair and just. Thus, as the court explained in Belhaj v Straw, “consideration of the second condition cannot turn on the aspects of the process which are necessarily part of the incursion into … natural justice which are inherent in the closed material procedure itself”.[footnoteRef:31] Some further intrusion into fairness, beyond that which is integral to the CMP itself, is required to show that it would not be in the fair and effective administration of justice to order it. [30:  XH 1 (n15) at [19].]  [31:  Belhaj v Straw (n6) at [26].] 


Instead, the court has focused on whether there are any possible alternative methods of disclosing the information which do not hamper open justice in the same way a CMP does. If a satisfactory alternative route is found to be available, it will not be in the “fair and effective administration of justice” to order the CMP.[footnoteRef:32]   [32:  McCafferty (n10) at [24]; Belhaj v Straw (n6) at [24]; Sarkandi (High Court) (n9) at [36]; Sarkandi (CA) (n24) at [61].] 


Alternatives might include limiting or redacting certain documents or particular sections of  information,[footnoteRef:33] providing only a ‘gist’ of the sensitive material in open court,[footnoteRef:34] allowing only lawyers or experts access to sensitive evidence,[footnoteRef:35] initiating proceedings in camera,[footnoteRef:36] pursuing the aforementioned PII route,[footnoteRef:37] or conducting the whole proceeding in open court.[footnoteRef:38]  [33:  CF (n21) at [46].]  [34:  ibid at [45].]  [35:  ibid at [46]-[47]. Rare examples where this route was taken include R (Mohammed) v Secretary of State for Defence [2012] EWHC 3454 (Admin); [2014] 1 WLR 1071 and XYZ, HTF and ZMS v Ministry of Defence [2017] EWHC 547 (QB) (in relation to one case only – see [22]).]  [36:  CF (n21) at [46].]  [37:  McCafferty (n10) at [24].]  [38:  CF (n21) at [48]; McGartland (QB) (n3) at [3].] 


Only where these methods are deemed to be insufficient, in that they would not allow or accommodate the disclosure of the necessary sensitive material, and a CMP, in contrast, would do so, will the court find that it is in the “fair and effective administration of justice” to order the CMP.[footnoteRef:39] The seriousness of the claim and the nature of the sensitive material in question are relevant considerations in this respect.[footnoteRef:40]  [39:  McCafferty (n10) at [41]; Morley (n13) at [22].]  [40:  Belhaj v Straw (n6) at [28].] 


There are four particular issues with the court’s application of the second criterion. Firstly, when making its assessment as to the prospect of employing alternative measures, the court will base its decision on secret information. The judge is limited to confirming in open court that other alternatives are, in their view, unsuitable.[footnoteRef:41] This judgment will be based on information they have seen, but cannot be detailed in the open judgment. [41:  XH 1 (n15) at [19].] 


Secondly, the court’s intensity of review is inconsistent. Even though the court will often be unable to go into the details of exactly how the conditions are met in open court, the court’s intensity of review varies from case to case. Sometimes the judge will go through possible alternative procedures one by one, confirming that they have been assessed, deemed inappropriate and that they believe that only the CMP will suffice.[footnoteRef:42] In other cases, however, the judge is not so meticulous, and at times barely acknowledges the criteria at all. In Higgins, for example, the judge accepts that the CMP should only be approved where there exists a lack of alternatives, but takes only a cursory look at such alternatives in practice before approving the CMP.[footnoteRef:43] In Al Fawwaz, the judge does not expressly consider alternatives at all in the open judgment, and simply says that it is “obvious” and “without doubt” that the condition is satisfied, providing no specifics, examples or explanation.[footnoteRef:44] Without the benefit of reasoning in the open judgment, it is unclear whether these instances are justified by the facts or whether this demonstrates a lack of judicial rigour. Nevertheless, the court has made the general statement that is “not… primarily concerned with any detailed consideration of whether alternative procedures… would be preferable… in respect to any particular material”,[footnoteRef:45] perhaps signalling towards the latter explanation. On the other hand, such a detailed consideration of whether alternative procedures would be preferable is exactly what the court undertook in its more prescriptive assessment in cases like CF.[footnoteRef:46] [42:  Ibid. at [15]-[20]; CF (n21) at [45]-[54].]  [43:  Higgins v Chief Constable of the Police Service of Northern Ireland [2016] NIQB 81 at [20]-[22]]  [44:  Al Fawwaz v Secretary of State for the Home Department [2015] EWHC 486 (Admin); [2015] ACD 80 at [3].]  [45:  Belhaj v Straw (n6) at [24].]  [46:  see n60.] 


The third issue is whether the “lack of alternatives” condition is sufficient in and of itself for finding that the CMP would align with a “fair and effective administration of justice” or whether this is just one part of the wider evaluation. The case law tends to focus on whether possible alternatives exist, and the court sometimes seems to suggest that the corollary of this position is that if it can be shown that the CMP provides the only route in which the necessary sensitive information can be fully disclosed, this will be enough, on its own, to satisfy the second condition.[footnoteRef:47] It is unclear whether such a situation could exist whereby the court would conclude that whilst other routes (PII, disclosure ring, etc) were insufficient, it would still be unfair and unjust to order the CMP. In other words, it is not certain whether a lack of possible alternatives acts as the sole criterion for the second condition, or whether it is a necessary, but by itself insufficient part of that condition. As the court has never found that the second condition has not been satisfied, this remains an open question. [47:  McGartland (QB) (n3) at [5].] 


The fourth issue is one that is difficult to quantify for certain given that the majority of information being in closed judgment, but nonetheless raises a potential problem. It seems that in some cases the court holds that it would be fair and just to order the CMP simply because an important matter of national security is involved. In CF, for example, the court seems to suggest that any alternative to the CMP would be inappropriate, and it would be fair to order the CMP, simply because the case concerns a serious national security concern.[footnoteRef:48] Coupled with the court’s emphasis that it should have before it as much information as possible (even if this privilege is not extended to both parties)[footnoteRef:49] the court might be interpreted in such passages as essentially suggesting that once an important national security matter comes before it, and so long as it is useful to the court in some way, it will accept that this matter can only be properly disclosed through the CMP, rather than alternatives. Because of the requirements of the first condition (the required “sensitive” material needing to relate to national security), this would necessarily include all CMP applications reaching the second condition. This is of particular concern if the lack of alternatives is the only necessary requirement for this condition, as highlighted above. This would mean that the second condition is automatically satisfied once the first has been satisfied; the existence of an important national security concern, a necessary requirement of the first condition, would automatically fulfil the second condition because the only mechanism to accommodate such an important national security matter would be the CMP. The second condition would be rendered entirely otiose in practice.  [48:  CF (n21) at [51].]  [49:  Sarkandi (High Court) (n9) at [37].] 



FREE-FLOATING JUDICIAL DISCRETION

Fulfilment of the pre-condition and first and second conditions does not, on close reading of the statute, automatically mandate the granting of a CMP. Even upon the fulfilment of the above statutory conditions, such an approval remains discretionary.[footnoteRef:50] The court confirmed this in the XH case: “The language of section 6, ‘may’, undoubtedly imports a discretion to refuse to make the declaration even if the statutory pre-condition and two conditions are satisfied. The court is not obliged to make the declaration.”[footnoteRef:51] However, the court also noted that it would be unusual for the court to refuse to issue a declaration once the conditions have been satisfied, and indicated no circumstances where such an instance may arise. If this discretion were used to deny the CMP in such a way at all, the court suggested that such cases would indeed be “few and far between”.[footnoteRef:52] This does not seem like a realistic prospect.  [50:  XH 1 (n15) at [21].]  [51:  Ibid. at [22]. See also Sarkandi (High Court) (n9) at [41].]  [52:  XH 1 (n15) at [22].] 


The application of the statutory criteria, then, poses a number of issues. In places, there is judicial confusion over whether the criteria require a procedural or substantive evaluation, and the intensity of review required. There exists some ambiguity over certain terms, such as what is “fair and just” and how the possibility of employing alternative measures fits into this. There is some evidence that the courts are quickly passing over the requirements without taking them seriously, preferring to err on the side of national security. Finally, the courts’ reasoning and application of the law is often scant or hidden behind the secrecy of a closed judgment, making the cases difficult to evaluate and the operation of the statutory criteria unpredictable. 


HUMAN RIGHTS COMPLIANCE

Another major issue with the JSA is its relationship with human rights, particularly with regards to the right to a fair trial in Article 6 of the ECHR.[footnoteRef:53] The closed material procedure has had a mixed history with regards to rights compliance. Prior to the passing of the JSA, courts had the opportunity to assess the operation of the ‘closed material procedure’ in certain circumstances, and its compliance with the European Convention. Although each case differed in its facts and outcome, the general tone was a sceptical one, particularly as regards to the procedure’s detrimental impact on the equality of arms principle. Nonetheless, the end result was often to uphold the CMP as Convention-compliant. [53:  A concurrent issue is with compliance with the European Union Charter of Fundamental Rights, but this article will focus on the ECHR because of: (1) the uncertain but likely diminishing importance of EU law on UK law; (2) the extremely similar nature of the ECHR and EU provisions in this area. In Bank Mellat v HM Treasury (No 4) [2015] EWCA Civ 1052; [2016] 1 WLR 1187, the Court of Appeal said that “EU law is unlikely to produce a materially different result from article 6” at [13].] 


Judicial authorities have clearly recognised the problematic nature of the CMP in relation to human rights standards. For example, Lord Dyson has remarked that:

The closed material procedure excludes a party from the closed part of the trial. He cannot see the witnesses who speak in that part of the trial; nor can he see closed documents; he cannot hear or read the closed evidence or the submissions made in the closed hearing; and finally he cannot see the judge delivering the closed judgment nor can he read it.[footnoteRef:54] [54:  Al-Rawi v Security Service [2011] UKSC 34; [2012] 1 AC 531 at [34].] 


The courts have explicitly recognised that the party relying on the special advocate is at a “great disadvantage” compared to their position in a ‘regular’ trial.[footnoteRef:55]  [55:  Secretary of State for the Home Department v MB [2007] UKHL 46; [2008] 1 AC 440 at [35] (Lord Bingham); R (Roberts) v Parole Board [2005] UKHL 45; [2005] 3 WLR 738 at [60] (Lord Woolf).] 


Nonetheless, the pre-JSA position was not in any sense clear-cut; whilst the courts sometimes declared that in certain cases the requirements of the Convention have not been met, they have not gone so far as to declare that the procedure in itself is incompatible with the right to a fair trial. Indeed, when the Supreme Court in Al-Rawi declared that it would not authorise the procedure under the common law, it was careful to expressly limit its ruling to the specific context before it; the same conclusion would not automatically apply outside the common law realm, such as where Parliament acted through primary legislation.[footnoteRef:56]  [56:  Al-Rawi (n54), cf Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700 and R (Haralambous) v St Albans Crown Court [2018] UKSC 1; [2018] 2 WLR 357.] 


The JSA is, of course, an example of such primary legislation. With the creation of this new statutory scheme, a pertinent question arises as to how the requirements of Article 6 fit in with the new structure and how the courts have handled these obligations.

ENGAGING ARTICLE 6

For Article 6 ECHR to be relevant at all, it needs to first be engaged in the circumstances; Article 6 obligations will only attach to a “determination of… civil rights and obligations”[footnoteRef:57] and not all judicial processes. Since the JSA sets up a scheme which takes place within civil law framework, it is likely that an issue which involves the ordering of a CMP will involve such a determination. Although for Article 6 purposes, what constitutes a ‘civil right’ is not determined solely by its national law definition or classification[footnoteRef:58] the national determination nonetheless provides a useful benchmark. The Act itself makes reference to article 6, suggesting that Parliament accepts that it engages these issues.[footnoteRef:59] Case law has generally found it uncontentious that CMP-related issues will engage Article 6,[footnoteRef:60] although the question was left unresolved in circumstances where the refusal of a passport application was challenged.[footnoteRef:61] Alternatively, so long as the UK remains subject to EU law and the Charter of Fundamental Rights of the European Union, wherever it is acting within the scope of EU law, it would engage Article 47 of that Charter, which in effect mirrors the standards of Article 6, but without the prerequisite of requiring any sort of ‘civil determination’.[footnoteRef:62]  [57:  Article 6(1) ECHR.]  [58:  Bochan v Ukraine (Application no. 22251/08) (2015) 61 EHRR 14 at [43].]  [59:  S 14(2)(c); Sarkandi (CA) (n24) at [22]; Kamoka v Security Service [2017] EWCA Civ 1165 (“Kamoka 3”) at [21].]  [60:  R (K) v Secretary of State for Defence [2016] EWCA Civ 1149; [2017] 1 WLR 1671 (“K v SOS 1”) at [21]; CF (n21) at [3].]  [61:  R (XH) v Secretary of State for the Home Department [2016] EWHC 1898; [2016] ACD 117 (“XH 2”) at [119]-[120].]  [62:  AZ (Syria) v Secretary of State for the Home Department [2015] EWHC 3695 (Admin); [2016] 4 WLR 12 at [27]. ] 



COMPLIANCE WITH ARTICLE 6

Once engaged, the court has confirmed that it must always act in compliance with it,[footnoteRef:63] including when it is looking at whether to grant the CMP in the first place[footnoteRef:64] and “at all times” during continuous review.[footnoteRef:65] If a court found that the trial which utilises the CMP could not be conducted in a manner compliant with the requirements of Article 6, this would not necessarily mandate disclosure of information, but would rather restrict the use of that information in court if the trial were to be pursued.[footnoteRef:66]  It might, however, require refusing to order a CMP where this would result in a breach of that Article.[footnoteRef:67]  [63:  McGartland (CA) (n9) at [48].]  [64:  McCafferty (n10) at [24].]  [65:  ibid at [29].]  [66:  K v SOS 2 (n20) at [11].]  [67:  ibid at [11].] 


In AZ, the court determined that in the JSA context “there are circumstances where the entitlement to know the essence of the case against a litigant can prevail over the interests of national security”[footnoteRef:68] and in other cases has confirmed that the Act should not be read as precluding this possibility.[footnoteRef:69] This must be the case even if the text of the Act seems not to allow this on its face; the court has a duty to ‘read down’ the terms of the Act so as to ensure compliance with the ECHR.[footnoteRef:70] [68:  AZ (High Court) (n 62) at [51].]  [69:  Sarkandi (CA) (n24) at [22].]  [70:  McGartland (CA) (n9) at [35]; Belhaj v Straw (n6) at [26].] 


Since the court has accepted that Article 6 remains, in theory, operative, and takes precedence over even the specific wording of the JSA, the crucial question therefore becomes: what does Article 6 require, and do the provisions of the the statute conflict with this?


The pre-JSA case law

Naturally, much of the pre-JSA case law will apply to the post-JSA situation. The European Court of Human Rights has developed an extensive jurisprudence on the requirements of Article 6 and has bound it with the principle of equality of arms,[footnoteRef:71] stating that “an applicant’s hearing cannot be ‘fair’ if he has to present his case in complete blindness or a blackout as regards the accusations against him”.[footnoteRef:72] In the Supreme Court case of Al-Rawi, the Court drew together the common law principle of natural justice and the standards embodied in Article 6 ECHR. Lord Dyson set out the following fundamental principle: [71:  Neumeister v Austria (Application no. 1936/63) (1979-80) 1 EHRR 91; Regner v Czech Republic (35289/11) (2018) 66 EHRR 9 at [146].]  [72:  Regner, ibid, Dissenting Opinion of Judge Serghides at [27]. The quotation is taken from a dissent but it reflects a clear formulation of orthodox principle.] 


A party has a right to know the case against him and the evidence on which it is based. He is entitled to have the opportunity to respond to any such evidence and to any submissions made by the other side.[footnoteRef:73] [73:  Al-Rawi (n54) at [10] (Lord Dyson).] 


The European Court has made similar assertions, for example saying that Article 6 compliance requires each party in a criminal or civil case to have “a reasonable opportunity to present his case” in “conditions that do not place him at a substantial disadvantage vis-à-vis his opponent”[footnoteRef:74] and that parties should be able to “have knowledge of and comment on the observations filed or evidence adduced by the other party”.[footnoteRef:75]  [74:  Kress v France (Application no. 39594/98), ECHR 2001-VI at [72]; Gorraiz Lizarraga and Others v Spain (Application no. 62543/00), ECHR 2004-III at [56]; Regner (n72) at [146].]  [75:  McMichael v United Kingdom (Application no. 16424/90) (1995) 20 EHRR 205 at [80].] 


Nonetheless, whilst the right to a fair trial is sacrosanct, it is not wholly unqualified. Both courts have emphasized that whilst Article 6, taken as a whole, is technically unqualified right, individual aspects within that right are not.[footnoteRef:76] Restrictions upon aspects of a fair trial can be justified under Article 6 by legitimate purposes, including to protect national security.[footnoteRef:77]  [76:  Jasper v United Kingdom (Application no. 27052/95) (2000) 30 EHRR 441 at [52]; Kiani v Secretary of State for the Home Department [2015] EWCA Civ 776; [2016] QB 595 at [21]; Khaled v Security Service [2016] EWHC 1727 (QB) (“Khaled 1”) at [36]; Tariq v Home Office [2011] UKSC 35; [2012] 1 AC 452 at [112] and [140].]  [77:  Kennedy v United Kingdom (Application no. 26839/05) (2011) 52 EHRR 4 at [184].] 


Therefore, legitimate limitations on the full adversarial procedure are possible. The European Court, for example, has held that whilst full disclosure of all information in a trial is ideal, this is not strictly necessary to satisfy the conditions of the Convention; where this is not possible, Article 6 can still be satisfied if the non-disclosure of information is “counterbalanced” by certain measures.[footnoteRef:78] Where the line is drawn between permissible and impermissible limitations is undoubtedly malleable and a case-sensitive issue, but the court has held that the right to a fair trial cannot be ‘balanced out’ entirely; there exists a threshold which must never be breached for the purposes of Article 6: a “substantial measure of procedural justice”[footnoteRef:79] must be retained whereby all parties are able to “participate effectively”[footnoteRef:80] in proceedings, and under no circumstances can the “very essence” of their rights under Article 6 be extinguished.[footnoteRef:81] [78:  A v United Kingdom (Application no. 3455/05) (2009) 49 EHRR 29 at [205]; Tariq (n76) at [114].]  [79:  Chahal v United Kingdom (Application no. 22414/93) (1997) 23 EHRR 413 at [131].]  [80:  Ziliberberg v Moldova (Application no.61821/00), judgment of 1 February 2005 at [40].]  [81:  Kennedy (n77) at [186], [190]; Regner (n72) at [148]; synonymous terms include “core minimum” (MB (n55) at [43]) and “irreducible minimum” (Bank Mellat v HM Treasury [2010] EWCA Civ 483; [2012] QB 91 at [18]).] 


A good application of this approach to Article 6 is the House of Lords’ decision in AF (No 3).[footnoteRef:82] In that case, which pre-dated the JSA, the Lords dealt with the legality of a limited hearing in the context of a control order scheme.[footnoteRef:83] The Lords were sceptical of a procedure which took place mainly in closed proceedings, suggesting they would deprive the ‘controlee’ in that case of the required information necessary for him to have a fair trial.[footnoteRef:84] As such, the court held that whilst Article 6 did not require full disclosure of all evidence against the defendant in that case, it nonetheless mandated that he should be provided with enough “knowledge of the essence of the case before him” as to allow him to effectively participate in the trial (the so-called ‘gisting’ requirement).[footnoteRef:85] This, the court held, would satisfy the minimum threshold inherent in Article 6. The control order scheme which could not accommodate such a gisting requirement therefore did not satisfy Article 6. [82:  Secretary of State for the Home Department v AF (No 3) [2009] UKHL 28; [2010] 2 AC 269 (“AF3”).]  [83:  For details, see Kavanagh (n4).]  [84:  AF3 (n82) at eg [63]-[64] (Lord Phillips), [83]-[84] (Lord Hope), [96] (Lord Scott).]  [85:  ibid at [65]. See also D. Kelman, “Closed trials and secret allegations: an analysis of the “gisting” requirement” (2016) 80(4) Journal of Criminal Law 264.] 


Yet the court in that case did not make any final determination regarding the CMP itself and Article 6 compliance and, in spite of the strength of the above statements, both national and European courts have endorsed, to some degree, the pre-JSA closed material procedure, subject to certain conditions and safeguards.[footnoteRef:86] The CMP under the JSA, especially given its in-built special advocate procedure, therefore may be justified under Article 6. [86:  See eg A v UK (n78) and Tariq (n76).] 



The provisions of the JSA and Article 6 requirements

In light of this case law, the provisions of the JSA can be assessed. The JSA includes no ‘gisting’ requirement, and the CMP, taken in abstract, looks legally dubious in light of the standards imposed by a strict reading of AF3. Yet in later cases, including some which deal with the JSA provisions, the UK court has consistently insisted that the so-called ‘AF3 standard’ does not apply in all cases, but rather that the requirements of Article 6 will vary between cases. As a result, whilst sometimes the AF3 standard might apply, sometimes a lower threshold for satisfying Article 6 will be used instead. The CMP procedure therefore does not automatically fall below Article 6 standards. 

In Tariq, for example, Lord Brown said it would be “absurd” to apply the AF3 standard to all cases which engage Article 6.[footnoteRef:87] Relying on a statement by the Strasbourg Court that the Convention provisions do not impose a “uniform, unvarying standard to be applied irrespective of the context, facts and circumstances”[footnoteRef:88] the Supreme Court, by a majority, found that in the factual context before them, involving a compensation claim for discriminatory dismissal, AF3 disclosure was not required, and the use of the CMP without further safeguards satisfied Article 6.[footnoteRef:89] [87:  Tariq (n76) at [88].]  [88:  A v UK (n78) at [203].]  [89:  The court’s approach has since been confirmed in Gulamhussein and Tariq v United Kingdom (Application nos.46538/11 3960/12), decision of 3 April 2018.] 


The post-JSA cases have continued this trend, with courts reiterating that there exists “no single standard” for Article 6 compliance[footnoteRef:90] and that a rigid approach should be discarded in favour of “a careful working out, case by case, of those competing interests… of fairness set against the protection of national security”.[footnoteRef:91] The court has stated that its focus ought to be on ensuring fairness for all parties, the apparent instrumental rationale underlying the case law, rather than applying some formulaic legal test.[footnoteRef:92] [90:  K v SOS 2 (n20) at [17].]  [91:  Kamoka v Security Service [2015] EWHC 3307 (QB) (“Kamoka 2”) at [29].]  [92:  ibid at [22].] 


As a result, the requirements for satisfying Article 6 will depend on the specific context and facts of each case.[footnoteRef:93] The court now relies upon a loose “spectrum” of intensity;[footnoteRef:94] those cases placed at the very ‘top’ of this spectrum will be subject to relatively stringent requirements in order to satisfy Article 6, including the AF3 disclosure standard.[footnoteRef:95] Cases falling down the spectrum would be subject to a lower standard; the fullest protections would not necessarily apply, and the AF3 disclosure standard would not operate.[footnoteRef:96] [93:  R (K) v Secretary of State for Defence [2016] EWHC 1261 (Admin); [2016] ACD 74 (“K v SOS 1”) at [27]; Kamoka 3 (n59) at [21]; Khaled 1 (n76) at [24], [27]; Kiani (n76) at [23]. In Kiani, the court also stated this is the position under the Convention as well as EU law: [40]-[42].]  [94:  Kamoka 2 (n91) at [27]; K v SOS 2 (n20) at [12]. The court has also used the epithet “sliding scale”: AZ (Syria) v Scretary of State for the Home Department [2017] EWCA Civ 35; [2017] 4 WLR 94 at [29].]  [95:  K v SOS 2 (n20) at [12]-[13].]  [96:  Kamoka 2 (n91) at [24]-[26].] 


Where a case falls on this spectrum is not always obvious. The court has emphasized that the operation of such a spectrum does not involve some concrete, strict hierarchy of cases.[footnoteRef:97] Nonetheless, the court has identified the “nature and impact” of the case and whether the case involves “objectively high level rights”[footnoteRef:98] as potential indicators as to where a case may fall on the scale. The case law seems to have limited top-tier cases to those involving a breach of liberty[footnoteRef:99] or something of “an equivalent effect”.[footnoteRef:100] Further down the spectrum would fall less “serious” cases involving, for example, termination of employment.[footnoteRef:101] There is therefore no universal “minimum core” intrinsic to all situations where the Act might apply,[footnoteRef:102] and therefore no irreducible minimum standard applicable in each CMP case,[footnoteRef:103] as the existence and strength of that minimum core requirement would depend in each case where the facts fell on the aforementioned spectrum. Whatever may be thought of the merits of the approach, it sits comfortably with at least some of the pre-JSA case law,[footnoteRef:104] and is certainly not a result of the JSA itself. [97:  AZ (CA) (n94) at [27]-[28]; K v SOS 2 (n20) at [17].]  [98:  AZ (CA) (n94) at [29].]  [99:  Kamoka 2 (n91) at [21]. ]  [100:  Haralambous (n56) at [61]. The control orders in AF3 itself did not actually constitute a breach of liberty; see AZ (CA) (n94) at [23].]  [101:  Tariq (n76); Kiani (n76).]  [102:  cf Nonapolous (n4).]  [103:  K v SOS 2 (n20) at [17].]  [104:  Tariq (n76), cf Lord Kerr in that case.] 


What seems more dubious, however, is the operation of this approach in practice. Even if the ‘spectrum’ approach is accepted, the placement of certain factual circumstances upon this scale in some of the case law seems problematic. It is clear that the imposition of a control order is significant enough to trigger AF3 duties. A dismissal from employment is not. Seizure of property would also fail to reach the required severity.[footnoteRef:105] But beyond this, discrepancies occur.  [105:  Haralambous (n56) at [65].] 


The cancellation of a residency right was considered by the court (in a non-JSA case) to be severe enough to sit at the higher end of the spectrum due to it constituting an infringement of the EU right of freedom of movement, and thus AF3 applied.[footnoteRef:106] On the other hand, despite a similar situation arising in the case of AZ, a case under the JSA, the court characterised the facts of that case – a refusal of travel permission to a recognised refugee - as a “substantial inconvenience” rather than an infringement of the right to freedom of movement.[footnoteRef:107] No AF3 disclosure was required. [106:  ZZ (France) v Secretary of State [2014] EWCA Civ 7; [2014] QB 820.]  [107:  AZ (CA) (n94) at [31].] 


Likewise, whilst a “deprivation of liberty” has been touted as the hallmark standard for a case’s placement at the higher end of the spectrum, this too has been applied inconsistently. The refusal of documents in AZ was recognised as a “curtailment of liberty”, but one that was deemed less significant than those which would trigger the AF3 requirements.[footnoteRef:108] In another case, a “significant incursion on liberty” was held to be insufficient.[footnoteRef:109] The court has stated that only those acts resulting “severe restrictions” of liberty which “reached the very boundaries” of that right should properly be placed on the higher end of the spectrum.[footnoteRef:110]  [108:  ibid at [31].]  [109:  Khaled 1 (n76) at [16].]  [110:  AZ (CA) (n94) at [31].] 


On the other hand, certain economic restrictions have been considered serious enough to engage AF3, with the Supreme Court explaining in one case that “restrictions on the freedom to do business or to engage in financial transactions can be as serious for a bank as restrictions on personal liberty for an individual”.[footnoteRef:111] The court has, for example, applied the AF3 standard to the imposition of asset-freezing Orders[footnoteRef:112] and other restrictive orders which, whilst not as severe as asset-freezing, nonetheless shut a bank out of the UK financial sector.[footnoteRef:113] Such a high placement on the spectrum was justified by the court because the order effectively “stopped the bank doing business”.[footnoteRef:114] This sharply contrasts with the facts of the case of K,[footnoteRef:115] in which the claimants made public law claims alleging that the state owed them duties of protection and compensation during their time as covert intelligence agents in Afghanistan. The court in that case recognised that the claimants suffered a “risk of harm to life and limb” and even drew analogies with Articles 2 and 3 ECHR.[footnoteRef:116]  Whilst this was enough to place them on the “higher end of the spectrum”[footnoteRef:117] it was not deemed so severe an action as to warrant AF3-level disclosure. Given that court’s economic sanctions, above, this seems unusual. It is puzzling that a defendant can have a right to AF3 disclosure if the measure he is challenging has a “serious impact on its banking business”[footnoteRef:118] but that they could not do so if they are subject to a potential threat to life and limb. [111:  Bank Mellat (No 4) (n53) at [21]]  [112:  ibid at [22]; Mastafa v Her Majesty's Treasury [2012] EWHC 3578 (Admin), [2013] 1 WLR 1621 at [35]-[37].]  [113:  Bank Mellat (No 4) (n53) at [23]-[26].]  [114:  AZ (CA) (n94) at [31].]  [115:  K v SOS 2 (n20).]  [116:  ibid at [23].]  [117:  ibid at [23].]  [118:  Bank Mellat (No 4) (n53) at [25].] 


The use of a spectrum cannot be too technical or precise; it must accommodate the many differences factual situations where disclosure issues may arise. Nonetheless, reliance on this incommensurable spectrum raises significant issues of uncertainty and unpredictability, which are compounded by the courts’ recent approach which has tended to relegate the requirements under AF3 to only the most extreme and exceptional cases. Taken together, an aggrieved observer may be forgiven for accusing the court of ‘moving the goalposts’ somewhat, justifying the harsh conditions of the CMP by reference to the apparently robust safeguards in place, but being very reluctant to actually enforce those safeguards in practice. In fact, post-JSA, in no reported instance has the court placed the case in a position on the spectrum which would require AF3 disclosure.[footnoteRef:119]  [119:  In K v SOS 1 (CA) (n60) the court found that Art 6 did apply, and that further disclosure may be required. It did not say whether this ought to be at an AF3 standard. In any case, on return to the High Court, the court found that no further closure – to the AF3 standard or otherwise - was required at all: K v SOS 2 (n20). ] 


The use of the spectrum to justify different disclosure requirements is not in itself an issue, but its inconsistent – and perhaps overly conservative - operation must surely be highlighted as a major problem in the post-JSA era. 


Giving enough information to satisfy Art 6 requirements

In some cases, it may be the case that a certain amount of information must be given to the parties in order to satisfy its requirements of Article 6. The special advocate mechanism can only provide this information to a limited degree, but how much further disclosure of information must go in order to comply with Article 6 is unclear. In cases triggering an AF3 disclosure, the position is settled: a sufficient ‘gist’ of the information is required. However, it is not clear what sorts of additional disclosure requirements would arise, if at all, in a case which falls on the spectrum in a place beneath that where AF3-level disclosure is required. Article 6 applies to all cases, not just those on the higher end of the spectrum.

The court has said that if a case falls below the AF3 threshold, the law “do[es] not require that there be no disclosure which might harm national security, for the purposes of Article 6”.[footnoteRef:120] On the contrary, it has held that Article 6 requires the disclosure of the maximum amount of information possible in the circumstances.[footnoteRef:121] But what constitutes the maximum possible will be context-dependent and in all cases “[a] balance may have to be struck between the significance of material not otherwise disclosed to the Claimants and the harm its disclosure might create for national security”.[footnoteRef:122] In other words, the court should conduct a balancing of the familiar clash between the defendant’s fair trial rights and the state’s national security concerns. [120:  K v SOS 2 (n20) at [24].]  [121:  Kamoka 3 (n59) at [31]; Khaled 1 (n76) at [42].]  [122:  K v SOS 2 (n20) at [24].] 


The context of each case will be important for determining the outcome of this balance, including the importance of a fair trial to the party (with reference to its place on the spectrum) on the one hand, and the weight of national security concerns on the other.[footnoteRef:123] In addition, where the claim involves an issue that is relatively impersonal, for example, the existence or otherwise of a certain policy, the court will be less likely to find that additional disclosure would be required.[footnoteRef:124] Conversely, proceedings which involve the party more directly, and which hinge upon a “factual response” by the party would increase the likelihood of further disclosure being required.[footnoteRef:125] [123:  ibid at [27].]  [124:  ibid at [25].]  [125:  ibid at [26].] 


Of course, the Court will make an open determination in this regard, but often cannot explain its reasoning fully because of the secret nature of the facts which led it to its conclusion. Often, the Court will simply announce that it accepts that any disclosure requirements necessary for compliance with Article 6 have been complied with, finding itself unable to divulge any further information.[footnoteRef:126] [126:  R (XH) v Secretary of State for the Home Department [2017] EWCA Civ 41; [2017] 2 WLR 1437 at [134].] 


Sometimes, in determining this issue, the court will defer to the view of the Special Advocates; where they vouch that no more disclosure would be legally required in the circumstances, the court usually accepts this view[footnoteRef:127] although the court is under no duty to do so.[footnoteRef:128] The Special Advocates will, of course, have a more immediate, ‘hands-on’ experience of the intricacies of the case, and might be expected to have the most direct interest in the fair trial rights of the party they are appointed to represent, but they are not directly accountable to them and are appointed to perform their role by the court. In any case, the reasoning of the Special Advocate, inevitably involving highly-sensitive information, is not produced in the open judgment, leaving the public (and indeed the affected party!) completely in the dark as to why Article 6 was deemed to be satisfied. [127:  XH 2 (n61) at [95], although it seems that Special Advocates will only rarely proffer such a view. ]  [128:  McCafferty (n10) at [6]; Morley (n13) at [6].] 


In the reported post-JSA cases where this issue has been raised and AF3 has not applied,[footnoteRef:129] and where parties themselves have not agreed to an amount of disclosure between them, the court has in no instance required that any further information be provided for the purposes of Article 6. This suggests that it is ordinarily the court’s view that the small amount of communication inherent in the special advocate procedure is itself enough to satisfy the requirements of Article 6, unless the case is serious enough that it triggers the AF3 disclosure duty. Given that the court has been so reluctant to hold that the AF3 duty has been triggered in this context, this creates the uneasy situation where, in all the existing reported cases where a CMP has been requested under the JSA, Article 6 has not once imposed any additional disclosure requirements. The operation of the JSA has proceeded in a manner which has been completely unaffected by the ECHR.  [129:  as explained above, the court has not yet applied the enhanced protections in AF3 to a single post-JSA case.] 


One final interaction with human rights – a challenge to the JSA itself – will be returned to below.


THE ROLE OF PARLIAMENT AND THE COURTS

In the post-JSA case law, the courts often emphasise that the JSA is a Parliamentary statute as opposed to a judicial creation.[footnoteRef:130] This has had a bearing on how the courts proceed; Irwin J rightly states that there is a difference between how far the courts and the legislature should tread in terms of authorizing procedures which could be said to infringe on rights.[footnoteRef:131]  A passage by Irwin LJ in Belhaj v Straw is striking in this regard; he admits that natural justice is compromised, but this is the “price which Parliament has determined should be paid”.[footnoteRef:132] Similarly, in Sarkandi, Richards LJ said that: [130:  McGartland (CA) (n9) at [35]; Belhaj v DPP [2017] EWHC 3056 (Admin); [2018] HRLR 4 at [78].]  [131:  CF (n21) at [30]-[33].]  [132:  Belhaj v Straw (n6) at [26]. Very similar language can be found in McGartland (CA) (n9) at [34].] 


The 2013 Act is one of those in which Parliament has stipulated that a closed material procedure may be permitted by the court. It represents Parliament's assessment of how, in relevant civil proceedings, the balance is to be struck between the competing interests of open justice and natural justice on the one hand and the protection of national security on the other.[footnoteRef:133] [133:  Sarkandi (CA) (n24) at [58].] 


and that the CMP’s flaws are mitigated by the fact that it is a process which is approved by the legislature.[footnoteRef:134]  [134:  ibid at [57].] 


It is not disputed that Parliament, so obviously sovereign, can tread further than the courts ought to. It can legislate to explicitly over-ride the rights that courts must not endanger. It should be remembered that the JSA was passed partially in response to the decision in Al-Rawi, in which the majority of the court held that whilst it could not authorise a CMP itself, this position would change if the CMP was provided for by legislation.[footnoteRef:135] Lord Brown stated: “[i]n so far as exceptions [to fair trial rights] have a statutory basis, of course, no problem arises”.[footnoteRef:136] Parliament did just that through the JSA. Because of the sovereignty it enjoys, Parliament has greater powers than the courts can boast, including, importantly, the power to infringe common law rights. [135:  Al-Rawi (n54) at [47], [74], [87], [192].]  [136:  ibid at [85].] 


However, there is something in the nature of the appeals to sovereignty in the post-JSA case law which does not quite make sense. The clearest example comes from CF.[footnoteRef:137] In that case, Irwin J acknowledges a lot of criticism over closed material procedures, from the highest judicial authorities, before distinguishing this from the case at hand involving the JSA, saying that such criticism was aimed at the common law, rather than the 2013 statute.[footnoteRef:138] In his view, the comments about the fundamental unfairness of a one-sided procedure simply do not transfer to the statutory CMP under the JSA.[footnoteRef:139]  [137:  CF (n21).]  [138:  ibid at [27].]  [139:  cf XYZ, HTF and ZMS (n35) at [2], where Leggatt J emphasised that “careful scrutiny” over such matters was warranted, despite Parliamentary approval.  ] 


However, Irwin J is wrong to suggest that those criticisms were aimed at the common law; they were aimed squarely at the substantive aspects of the CMP. Those substantive aspects are still at play, even if they now carry Parliamentary authority. Arguments relating to the substance of a law and the authority to pass such a law are separate arguments, even if both are legitimate and relevant to the JSA. To put it another way, it is one thing to say that the CMP does pose a problem for human rights, but that it is legitimate for Parliament to tread upon those rights. It is another thing to suggest that because Parliament has authorized it, the CMP (which as Irwin J acknowledged, used to pose human rights problems under the common law) now operates in a substantively different way, now posing no problems for human rights by its very nature. All of Lord Dyson’s criticisms of the CMP in Al-Rawi continue to apply to the nearly identical post-JSA procedure; the difference is that these criticisms are now moot in light of the authority of the primary statute which now authorizes them. This is a different argument to the one Irwin J is making; he conflates a claim regarding the substance of a law with a claim regarding the legislature’s constitutional authority to authorize and implement that law. In doing so, the (still relevant) human rights concerns over the CMP are brushed away in light of Parliament’s power to authorize the procedure. 

In one sense, this distinction is unimportant, because both routes lead to the same conclusion: the CMP, housed in the JSA, now has the legitimacy and legality it lacked after Al-Rawi. However, apart from the merit of authentic judicial reasoning, there exists a narrow but very important avenue where it is very dangerous to erode this distinction: where a statute itself is challenged under the Human Rights Act. In such a challenge, the courts are able to assess the rights-compatibility of sovereign legislation, with Parliament’s authority to pass such laws not ordinarily forming a significant part of their consideration. As such, is it in this area that Irwin J’s conflation of authority questions and substance questions can become problematic. 


CHALLENGES TO THE STATUTE

In the reported cases, legal challenges have been lodged only against the application of the provisions in the Act, rather than as regards to the legality of the provisions themselves.[footnoteRef:140] The JSA is, of course, a primary statute, enacted by the legislature; UK courts have no ordinary power to strike it down. However, as Lord Neuberger confirmed in Bank Mellat (No 2): [140:  see eg McCafferty (n10) at [24]. Writing extrajudicially in 2015, Lord Kerr has suggested that “[a] challenge to the compatibility of the 2013 Act with the Convention … in the judgment of some, is unlikely to be forthcoming”: see Lord Kerr “Only Parliament can do that? The reliance of British Jurisprudence on the common law in the national security context” (2015) 34(3) Civil Justice Quarterly 244, 248.] 


Of course, it is open to any party affected by such legislation to contend that, in one respect or another, its provisions, or the ways in which they are being applied, infringe article 6[footnoteRef:141] [141:  Bank Mellat (No 2) (n56) at [8].] 


Under the Human Rights Act, a court, if it finds that primary legislation infringes a Convention right, including Article 6’s right to a fair trial, has the power to either construe that statute in a way which would result in it operating in a rights-compatible manner, or may alternatively issue a ‘declaration of incompatibility’.[footnoteRef:142] Such a declaration scheme does not affect the legality or validity of the legislation, but remains a powerful judicial tool, very often leading to a change in the law through Parliament.[footnoteRef:143]  [142:  Human Rights Act 1998, s 3 and s 4.]  [143:  A. Kavanagh, Constitutional Review Under the UK Human Rights Act (CUP, 2008).] 


Whilst such a route is certainly possible, the chances of success are low for two reasons. Firstly, judicial statements do not suggest an appetite for it. For example, the Supreme Court, in a recent judgment, has said that  “it is clear that the use of a closed material procedure is not itself contrary to Convention rights”.[footnoteRef:144] In MB, Lord Hoffmann stated that “in principle the special advocate procedure provides sufficient safeguards to satisfy article 6”.[footnoteRef:145] Similar statements were made in Tariq; the court expressly rejected the submission that “a closed material is in principle inconsistent… with the Human Rights Convention.”[footnoteRef:146] [144:  Haralambous (n56) at [60].]  [145:  MB (n55) at [54].]  [146:  Tariq (n76) at [42].] 


Additionally, the relevant Strasbourg case law indicates a direction of travel which seems likely to endorse, to some extent, the CMP.[footnoteRef:147] In Regner v Czech Republic,[footnoteRef:148] the applicant’s security clearing, a necessary condition for his employment at a ministerial post, was revoked. He was provided with no reasons for this, either initially or as part of his judicial review of the decision, due to purported national security purposes. The court said that whilst providing such information was “desirable”[footnoteRef:149] on the facts of the case, withholding it did not breach any Convention rights.[footnoteRef:150] In Sher v UK,[footnoteRef:151] the applicant was completely prohibited from accessing any relevant information in a hearing determining the permissibility of his detention. The court found that “terrorist crime falls into a special category”[footnoteRef:152] and that, accordingly, no Convention rights were breached.[footnoteRef:153]  It has been suggested in both Strasbourg and the domestic courts that special advocates act as a safeguard against, rather than a contributor towards, unfair trials.[footnoteRef:154] It has also suggested that independence of the court assessing the closed material significantly mitigates injustice.[footnoteRef:155] Both of these favour the JSA, but it is not a foreclosed argument; the Convention standards are, of course, applied differently depending on the specific factual contexts.  [147:  Kennedy (n77); IR and GT v United Kingdom (Application no. 14876/12) (2014) 58 EHRR SE14; Tariq v UK (n89).]  [148:  Regner (n72).]  [149:  ibid at [160].]  [150:  cf Miryana Petrova v Bulgaria (Application no.57148/08), judgment of 21 July 2016.]  [151:  Sher v United Kingdom (Application No. 5201/11) (2016) 63 EHRR 24.]  [152:  ibid at [149]. However, as Judge Vehabović points out in his dissent, there was, in the end, no charge brought. ]  [153:  Ibid. at [150]. ]  [154:  IR and GT (n147) at [63]; Tariq (n76) at [42] and [55]; MB (n55) at [35].]  [155:  Tinnelly & Sons v United Kingdom (Application no. 20390/92) (1999) 27 EHRR 249 at [78]; Tariq (n76) at [78].] 


The second – and more troubling - reason relates to the problematic line of reasoning of Irwin J, as described above. If the courts adopt the approach, where questions regarding the substance (and rights-compatibility) of a statute are subsumed by the question of whether Parliament has the authority to pass it, the compatibility issue could never be properly examined in the first place. When Parliament’s legislative action is framed as absolving the statute of any substantive problems, there would naturally be no question of that statute’s provisions breaching Article 6 or any other human right. As such, the prospect of a court finding that the JSA breaches fundamental human rights seems unlikely. The strangeness here is that it appears that by the act of enacting legislation, Parliament has insulated itself and the CMP it approved from real challenge under the Human Rights Act.  


THE RELATIONSHIP BETWEEN LEGISLATION AND THE COMMON LAW

One final juncture worth exploring is the effect of the JSA on the common law. In a number of cases which dealt with closed material prior to the JSA coming into force, the court utilised the “fundamental common law principle”[footnoteRef:156] of open justice, coming into force by virtue of the common law. Whilst in other contexts, the standards imposed by the common law and those imposed by the relative provisions in the ECHR have been viewed as somewhat synonymous,[footnoteRef:157] this is not the case with the open justice principle. “[T]he lawfulness of a closed material procedure under article 6 and under the common law are distinct questions”[footnoteRef:158] with distinct requirements. The principle carries significant weight; the court, summarizing its effect, has said that “under common law the normal principles which apply mean full disclosure of relevant material” should occur.[footnoteRef:159] This seems to go beyond the standards imposed by Article 6.  [156:  Al-Rawi (n54) at [11]. See also Lord Kerr at [89]: “the right to know and effectively challenge the opposing case has long been recognised by the common law as a fundamental feature of the judicial process”.]  [157:  Kamoka 3 (n59) at [16].]  [158:  Al-Rawi (n54) at [68].]  [159:  Kamoka 3 (n59) at [11] cf Haralambous (n56) at [60]: the common law may require no disclosure at all in “rare cases”.] 


It may be unsurprising, then, that in some of the post-JSA cases, parties have tried to rely on this common law right to further their case for disclosure, arguing either that the common law standards are manifested in the Act, or that they continue to operate alongside the Act, and so the Act should not be interpreted in a manner which would be contrary to those common law standards. The court has rejected both suggestions. The result is that, in the court’s view, the action by Parliament has completely stunted the common law.

With regards to the first argument, in Khaled, the claimants tried to argue that the JSA did not materially affect the position of the law, but rather acted as a ‘portal’ for the common law rights to find statutory footing.[footnoteRef:160] The court explicitly rejected this, saying that given the background to the Act and its use of specific language, there existed no room for common law principles to operate.[footnoteRef:161] As such, the provisions of the JSA conflict with, and do not accommodate, the high standards imposed by the common law. This was also the conclusion in Kamoka, with Irwin J saying that “the closed material procedure instigated by the Act is in conflict with the ordinary principles of fairness of common law”.[footnoteRef:162]  [160:  Khaled v Secretary of State for Foreign and Commonwealth Affairs [2017] EWHC 1422 (Admin) (“Khaled 2”) at [5].]  [161:  ibid at [26].]  [162:  Kamoka 3 (n59) at [12].] 


The argument that the common law right to open justice continues to be operational as a standalone cause of action and can take precedence over the terms of the Act has been put forward in a number of cases. The court, however, has held that “in the light of the terms of the 2013 Act, that submission is most unlikely to be correct.”[footnoteRef:163] It has noted that the JSA proscribes a scheme which covers entirely the area previously covered by the common law’s right to disclosure.[footnoteRef:164] The JSA is, of course, a statute, and as a result, the common law cannot extend beyond it, else it would effectively oust a statutory provision. Where common law and statutory provisions clash, the outcome is uncontroversial: for the court, “no problem arises” [footnoteRef:165] and the statute takes precedence as the common law cannot run counter to statute. As the court put it in K, “disclosure is entirely governed by the JSA”.[footnoteRef:166]  [163:  K v SOS 1 (CA) (n60) at [22]. ]  [164:  Khaled 2 (n160) at [27].]  [165:  Al-Rawi (n54) at [85].]  [166:  K v SOS 1 (High Court) (n93) at [20].] 


The result is that post-JSA, whatever impact the open justice principle might have previously had, the common law, if it does continue to operate, can only impose conditions to the extent that this does not conflict with the provisions of the Act.[footnoteRef:167] As a result, no party is “entitled to a core minimum of disclosure at common law because this would be to contradict the provisions of the JSA 2013”.[footnoteRef:168]   [167:  Kamoka 3 (n59) at [20]; Khaled 1 (n76) at [33].]  [168:  Khaled 2 (n160) at [42].] 



CONCLUSIONS

A number of remarks about the judicial application of the JSA can now be summarised. When it comes to applying the statutory conditions, the court acts in good faith, although there remain some unresolved ambiguities over the correct approach to applying the framework, such as the appropriate type of review over the statutory pre-condition and whether a lack of alternatives is a necessary or sufficient element in satisfying the fairness criterion. Whilst the set-up of the framework naturally leans towards a deferential standard, the court’s practice generally combines a wide interpretation of conditions with a light-touch review, which seems at times to risk foregoing the statutory criteria altogether in order to facilitate national security concerns. These issues, compounded by the unhelpful – although probably unavoidable – practice of detailing the reasoning largely in closed judgments, are a cause for attention. 

Additionally, there are some notable trends with regards to the application of human rights to the statute. The diminishing strength of the AF3 safeguard, although not a problem exclusive to the CMP, has acute significance in this context. The ‘spectrum’ approach which the courts have developed in this regard is sometimes applied in a manner which seems unduly stringent, or at least inconsistent with comparable cases. The result is that despite the the continued insistence by the judges that the unfairness of the CMP is mitigated by the strength of the safeguards inherent in Article 6, in no reported post-JSA case has the court insisted that compliance with the ECHR required any additional disclosure of information.
 
Finally, the courts have shown consistent deference to the authority of Parliament. Much of this is, of course, entirely warranted, and the stunting of the common law in this respect is untroublesome. However, the nature of this deference raises some wider problems, not least for a potential challenge under the HRA, however unlikely the prospects of such a challenge may be, and has unfortunate implications for the ever-sacrosanct principle of the separation of powers in practice.

Postscript

In the time between this article’s completion and its publication, a number of decisions regarding applications for a closed procedure under the JSA 2013 have been handed down by the High Court. In the vast majority, CMPs were approved: see HTF v Ministry of Defence [2018] EWHC 1623 (QB) (29 June 2018) and Abdule and Others v Foreign and Commonwealth Office [2018] EWHC 3594 (QB) (21 December 2018). In Coghlan v Chief Constable of Greater Manchester [2018] EWHC 1784 (QB) (12 July 2018), however, a CMP application was robustly denied, and described as “hopeless” ([49]) and “totally without merit” ([52]) the judge considered there to be no element of sensitive information that would be likely to damage national security. However, in that case, the party seeking to use the closed procedure was the claimant, seeking to obtain disclosure from the Crown Prosecution Service about the details of the drugs bust operation which exposed him to authorities. Regardless, the approach adopted in these cases does not differ significantly from that which is outlined in this article. 
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