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Abstract: While there are clearly a significant number of couples who will welcome the advent of different-sex civil partnerships and who will wish to take advantage of this new option, this article explores several reasons why civil partnerships are the solution for three overlapping but distinct groups. First, and most obviously, civil partnerships are a far from adequate solution for those 3.3 million cohabiting couples who featured so prominently in the debates, but who have many different reasons for not entering into a legally binding union, some of which will apply with just as much force to civil partnerships as to marriage. Second, civil partnerships will not necessarily address the objections of those who are ideologically opposed to marriage. While these might be thought to be the group for whom a civil partnership holds the most attraction, unpacking the reasons why individuals might be ideologically opposed to marriage suggests that many can apply equally to civil partnerships. Thirdly, civil partnerships are not necessarily the answer for those who wish to conduct their relationship on a basis of equality and see a civil partnership as more conducive to so doing. Were such couples to choose civil partnership over marriage, this might indeed mean that the relationships of civil partners would be more equal than those of married couples, but this would be a reflection of correlation rather than cause. More significantly, there are reasons to doubt whether the mere fact of entering into a civil partnership rather than a marriage will overcome the structural barriers to achieving equality. 
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In June 2018, Rebecca Steinfeld and Charles Keidan celebrated their ‘landmark victory’ at the Supreme Court. The Court had made a declaration that the provisions of the Civil Partnership Act precluding different-sex couples from entering into a civil partnership were incompatible with article 14 of the European Convention on Human Rights when taken in conjunction with article 8.[footnoteRef:2] The couple issued a statement saying: [2:  R (ota Steinfeld and Keidan) v Secretary of State for International Development [2018] UKSC 32.] 


We have fought this battle not only on our own behalf but for 3.3 million unmarried couples in England and Wales. Many want legal recognition and financial protection, but cannot have it because they’re not married and because the choice of a civil partnership is not open to them. The law needs to catch up with the reality of family life in Britain in 2018.[footnoteRef:3] [3:  http://equalcivilpartnerships.org.uk/category/latest-news/page/3/. ] 


Media reports of the case, and of the subsequent Civil Partnerships, Marriages and Deaths (Registration etc) Act 2019,[footnoteRef:4] similarly highlighted the impact on cohabiting couples.[footnoteRef:5]  [4:  The Act permits the Secretary of State to make regulations extending civil partnerships to different-sex couples.]  [5:  See eg O Bowcott, ‘Ban on heterosexual civil partnerships in UK ruled discriminatory’, The Guardian 27 June 2018, www.theguardian.com/lifeandstyle/2018/jun/27/uk-ban-on-heterosexual-civil-partnerships-ruled-discriminatory, last accessed 18 Sept 2019; ‘Opposite sex couples granted right to civil partnerships – and £190k perks’, The Telegraph, 15 March 2019, https://www.telegraph.co.uk/tax/news/opposite-sex-couples-granted-right-civil-partnerships-190k/, last accessed 27 September 2019, which began by stating ‘[t]hree million opposite-sex couples who live together, and many more who live apart, will be able to enjoy the financial benefits of marriage without getting wed by the end of the year.’ ] 


[bookmark: _Ref17453300]It is not our purpose in this article to cast any doubt on the decision of the Supreme Court. Retaining civil partnerships for same-sex couples alone after marriage was made available to all was clearly in breach of the UK’s obligations under the Convention. Nor do we wish to argue here that the Government’s subsequent decision to extend civil partnerships to different-sex couples was the wrong policy.[footnoteRef:6] Of course, the difference in treatment could have been addressed by closing civil partnerships to all new entrants – as had been done by almost every jurisdiction to have extended marriage to same-sex couples after introducing an alternative regime for such couples alone.[footnoteRef:7] Our concern here is rather with whether civil partnerships will provide a suitable solution.[footnoteRef:8] [6:  That is, however, our view, especially in so far as extended formalisation tends to distract attention from the far greater problem of lack of legal recognition of cohabiting relationships and wrongly imply that that problem is ‘solved’ by the extension of civil partnership: see Andy Hayward’s piece in this issue for further discussion of this point.]  [7:  See further below. ]  [8:  The arguments that we review below are distinct from the argument made by a number of scholars that civil partnerships (or ‘civil unions’) should be the only formal institution recognised by the state, with marriage being a matter for religions to regulate: see eg C Chambers, Against Marriage: An Egalitarian Defence of the Marriage-Free State (OUP, 2017).] 


While there are clearly a significant number of couples who will welcome the advent of different-sex civil partnerships and who will wish to take advantage of this new option, there are a number of reasons why we do not believe that civil partnerships are the solution for three overlapping but distinct groups. First, and most obviously, civil partnerships are a far from adequate solution for those 3.3 million cohabiting couples who featured so prominently in the debates, but who have many different reasons for not entering into a legally binding union, some of which will apply with just as much force to civil partnerships as to marriage. Second, civil partnerships will not necessarily address the objections of those who are ideologically opposed to marriage. While these might be thought to be the group for whom a civil partnership holds the most attraction, we argue that it is necessary to unpack the reasons as to why individuals might be ideologically opposed to marriage and assess which ones apply equally to civil partnerships. Thirdly, civil partnerships are not necessarily the answer for those who wish to conduct their relationship on a basis of equality and see a civil partnership as more conducive to so doing. Were such couples to choose civil partnership over marriage, this might indeed mean that the relationships of civil partners would be more equal than those of married couples, but this would be a reflection of correlation rather than cause. More significantly, there are reasons to doubt whether the mere fact of entering into a civil partnership rather than a marriage will overcome the structural barriers to achieving equality. 

The 3.3 million cohabiting couples

The legal status of civil partnership was not designed as a solution for cohabiting couples. A comparison with the approach of other jurisdictions that have introduced an alternative opt-in regime may be instructive.[footnoteRef:9] Three different approaches can be discerned.  [9:  A particularly helpful comparative overview is provided by JM Scherpe and A Hayward (eds) The Future of Registered Partnerships: Family Recognition Beyond Marriage? (Intersentia, 2017)] 


[bookmark: _Ref17451075]The first is to introduce a formal alternative for same-sex couples that was marriage in all but name, and to abolish it once same-sex couples were able to marry. This was the approach taken in the Nordic countries that took the lead in introducing registered partnerships. Denmark, which in 1989 became the first country in the world to introduce legislation allowing same-sex couples to formalise their relationship,[footnoteRef:10] closed its registered partnerships to new entrants in 2012. By this time Norway and Sweden, which had introduced their registered partnerships in 1993 and 1995 respectively, had already taken this step,[footnoteRef:11] as had Iceland.[footnoteRef:12] Closer to home, the Republic of Ireland perhaps had the shortest-lived civil partnership option, introducing them only in 2011[footnoteRef:13] and closing them to new entrants in 2015.[footnoteRef:14]  [10:  See L Nielson, ‘Family Rights and the “Registered Partnership” in Denmark’ (1990) 4 International Journal of Law, Policy and the Family 297; I Lund-Andersen, ‘Registered Partnerships in Denmark’ in Scherpe and Hayward, above n 8.]  [11:  See T Eeg, ‘Registered Partnerships in Norway’ and M Brattström and C Sörgjerd, ‘Registered Partnerships in Sweden’ in Scherpe and Hayward, above n 8. Both closed civil partnerships to new entrants in 2009.]  [12:  See T Björgvinsson, ‘Registered Partnerships in Iceland’ in Scherpe and Hayward, above n 8. Registered partnerships were available in Iceland for just fourteen years, between 1996 and 2010.]  [13:  As a result of the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010.]  [14:  Marriage Act 2015. See B Tobin, ‘Registered Partnerships in the Republic of Ireland’ in Scherpe and Hayward, above n 8.] 


The result in all of these jurisdiction is that that all couples have the choice of whether to marry or not, and the alternative formal option will gradually die out as existing partnerships either dissolve or are ended by the death of one or other partner. On this view, the alternative opt-in option was only ever a staging post pending the arrival of same-sex marriage and once that goal was attained, the rationale for the retention of the alternative was gone. All of these jurisdictions, it should be noted, also make some provision for cohabiting couples, although the adequacy of that provision has been questioned. As Brattström and Sörgjerd suggest in concluding their discussion of the position in Sweden, the crucial question for future reform is not whether there should be a formal alternative to marriage but ‘how to safeguard economic and legal security in informal relationships… regardless of the gender of the persons concerned’.[footnoteRef:15]  [15:  Brattström and C Sörgjerd, above n 10, 98.] 


The second approach is to introduce a formal alternative available to both different-sex and same-sex couples from the outset that carries with it the same rights as marriage. The jurisdictions that have adopted this approach have not closed the alternative option to new entrants even after opening up marriage to same-sex couples. Given the greater numbers involved, it was perhaps seen as more problematic to do so. Nonetheless, many have questioned the need for retaining the alternative. In the Netherlands, for example, where the same substantive rights follow from a registered partnership as from a marriage, Ian Sumner has questioned whether both institutions will be needed in the future.[footnoteRef:16]  [16:  I Sumner, ‘Registered Partnerships in the Netherlands’ in Scherpe and Hayward, above n 8.] 


For present purposes, the more important point is that the alternative is not seen as a solution for cohabiting couples. Indeed, in some jurisdictions that make both marriage and a marriage-like institution available to different-sex and same-sex couples, separate provision has been made for cohabitants. In New Zealand cohabiting couples already had rights as ‘de facto’ partners before civil unions were introduced in 2004.[footnoteRef:17] Similarly, in Australia, ‘de facto couples (different- and same-sex) have essentially the same rights and responsibilities as married couples’,[footnoteRef:18] and it is only in some states that they have the option of a formal alternative. [17:  J Miles, ‘Theories of financial provision and property division on relationship breakdown: an analysis of the New Zealand legislation’ [2004] NZ Universities Law Review 268. ]  [18:  S Martin, ‘Registered Partnerships in Australia’ in Scherpe and Hayward, above n 8, 437. See also K Griffiths, ‘From “form” to “function” and back again: a new conceptual basis for developing frameworks for the legal recognition of adult relationships’ [2019] Child and Family Law Quarterly 227.] 


The third approach is to introduce a formal alternative that is available to both different-sex and same-sex couples but which is significantly different from marriage. France, for example, created the pacte civil de solidarité to provide both an alternative to marriage for those who did not wish to marry at that time and a form of legal recognition for those (same-sex couples) who could not marry.[footnoteRef:19] The pacte, as initially enacted, generated a significantly less intensive legal relationship than marriage, with fewer substantial legal rights and duties following from registration. For some, this was an inadequate solution, and over time those who were unable to marry pressed for more rights for pacsé couples, resulting in an institution closer to, if still different from, marriage.[footnoteRef:20] With the advent of same-sex marriage, this pressure towards ‘matrimonialisation’ ceased, and Laurence Francoz Terminal has suggested that pacs may need to be rethought to ensure that they meet the needs of those who are seeking an alternative to marriage – ‘a part freedom, part protection scheme that later on, if desired, can be continued as a marriage’.[footnoteRef:21] As this underlines, it was not thought either necessary or desirable for pacs to mimic marriage once its purpose shifted away from providing an option for those who could not marry.   [19:  For discussion see eg D Borillo, ‘The “Pacte Civil de Solidarité” in France: Midway Between Marriage and Cohabitation’ in R Wintemute and M Andenas (eds) Legal Recognition of Same-Sex Partnerships. A Study of National, European and International Law (Hart, 2001); W Rault, ‘Is the Civil Solidarity Pact the Future of Marriage? The Several Meanings of the French Civil Union,’ (2019) 33 International Journal of Law, Policy and Family 139.]  [20:  J Godard, ‘Pacs Seven Years on: is it Moving Towards Marriage?’ (2007) 21 International Journal of Law, Policy and Family 310.]  [21:  L Francoz Terminal, ‘Registered Partnerships in France’ in Scherpe and Hayward, above n 8, 182.] 


In introducing civil partnerships that are ‘marriage in all but name’ for different-sex couples after both partnerships and marriage were made available to same-sex couples, and without making provision for cohabiting couples, England and Wales is nearly unique on the global stage.[footnoteRef:22]  [22:  In addition to the Isle of Man (Civil Partnership Act 2011), Scotland is planning to follow the same trajectory as regards the introduction of civil partnerships and marriage (see K Norrie, ‘Registered Partnerships in Scotland’ in Scherpe and Hayward, above n 8), but has made provision for cohabiting couples (see Family Law (Scotland) Act 2006). Austria also opened up its registered partnership scheme to different-sex couples, but this was not the result of a deliberate policy decision to do so, rather a necessary implication of legal limits on the Constitutional Court’s powers having found the lack of same-sex marriage in Austria to be unconstitutional (Verfassungsgerichtshof, G 258-259/2017-9, decision of 4 December 2017, available in German at www.ris.bka.gv.at/GeltendeFassung/Bundesnormen/10001622/ABGB%2c%20Fassung%20vom%2005.12.2017.pdf, last accessed 23 August 2019).] 


Of course, the introduction of civil partnerships for different-sex couples does not in itself preclude further rights being conferred on cohabiting couples. But there is a very real danger that framing the introduction of civil partnerships as a solution for cohabiting couples diverts attention from the development of other, more suitable, solutions.[footnoteRef:23]  [23:  Cf arguments previously made by L Glennon, ‘Obligation between adult partners: moving from form to function?’ (2008) 22 International Journal of Law, Policy and the Family 22; and A Hayward in this issue.] 


There is a considerable body of research into the reasons why couples cohabit. Anne Barlow and Janet Smithson classified cohabitants into ‘ideologues’, ‘pragmatics’, ‘romantics’ and ‘uneven’ couples.[footnoteRef:24] Setting aside what is probably only the small group of ideologues[footnoteRef:25] for the moment, it is difficult to see how the availability of civil partnerships will encourage or enable any of these cohabiting couples to formalise their relationship. The ‘pragmatics’ who would marry if they perceived any benefit in doing so would have no greater reason to enter into a civil partnership.[footnoteRef:26] This group is likely to be particularly affected by the continuing prevalence of the ‘common law marriage myth’ – if the majority of couples already believe that cohabitants have the same rights as married couples, they are unlikely to see the need to formalise their relationship, whether by marriage or civil partnership. The romantics who are holding out for the perfect wedding are unlikely to be attracted by what they are likely to perceive (at least in symbolic and possibly also in commitment terms) as an inferior relationship form that would call for a more pared-down ceremony than the one that they want to have. And those in uneven relationships are not in a position to persuade their partner to enter into either a marriage or a civil partnership, and so will be unable to protect themselves by either route. [24:  A Barlow and J Smithson, ‘Legal assumptions, cohabitants’ talk and the rocky road to reform’ [2010] 22 Child and Family Law Quarterly 328. For further discussion of these data, see A Hayward in this issue.]  [25:  Barlow and Smithson, ibid at 336, had two data sources: a survey of those who had proactively visited the government’s Living Together Campaign website, of which ideologues constituted a third, and a qualitative study with participants drawn from a British Social Attitudes survey sample of over 3000 respondents; the large BSA sample did not test cohabitants’ attitudes on this question, but ideologues constituted only a tenth of the qualitative sample drawn from that group. It seems probable that the latter, BSA-based sample is more representative of the cohabiting population on this issue than the third in the LTC sample, given the self-selecting nature of those who were sufficiently legally aware to visit the LTC website.]  [26:  There may of course be some ‘pragmatic ideologues’ whose pragmatism has overcome their ideological objection to marriage and who have already married in order to obtain legal rights but would have preferred not to have done so and would more willingly opt for a civil partnership. Insofar as such couples have already married, the availability of civil partnerships will not increase the total number of formalized legal relationships, although it may lead to a shifting of categories if these couples decide to convert their marriage to a civil partnership once that option is available. Whether or not civil partnership will be an attractive alternative to couples yet to make their choice about the form of their relationship will depend on the nature of their ideological objection: see further below.] 


Nor is the advent of civil partnership likely to address what has been dubbed the ‘marriage gap’ – the fact that those who marry tend to be more socially advantaged than those who cohabit.[footnoteRef:27] As Clare Chambers has argued,[footnoteRef:28] different-sex civil partnerships will tend to benefit those who are already socially advantaged: we can anticipate that different-sex civil partnerships will be more heavily middle-class than de facto cohabitants and possibly even than married couples. Its advent therefore does nothing to deal with the disadvantaged, unequal standing of many, even most, cohabitants.  [27:  See for example C Crawford et al, Cohabitation, marriage, relationship stability and child outcomes: an update, IFS Commentary C120 (Institute for Fiscal Studies, 2010), discussion of the characteristics for married and cohabiting parents in the Millennium Cohort and British Cohort Studies.]  [28:  Chambers, n 4 above.] 


Couples who are ideologically opposed to marriage

In this section we seek to unpack the various reasons why individuals might be ideologically opposed to marriage and assess which ones apply equally to civil partnerships. As part of this, we also need to assess the continuing validity of the criticisms that have been levelled at marriage over the years. In particular, given that the history of marriage is invoked as a reason for rejecting it, we review key aspects of marriage’s history and assess whether some of the criticisms of past commentators still hold good today. We acknowledge that for some couples, the patriarchal history of marriage will be sufficient reason for them to prefer an institution that has never formally endorsed inequality. Nonetheless, we suggest that many of the reasons for rejecting marriage today could also, as a matter of logic, be extended to civil partnerships.  

A desire to reject legal patriarchy? 

The title of this section is taken from the trenchant comments voiced over a decade ago by Baroness Hale in Re P (Adoption: Unmarried Couple):[footnoteRef:29] [29:  [2008] UKHL 38.] 


‘These are not the olden days when the husband and wife were one person in law and that person was the husband. A desire to reject legal patriarchy is no longer a rational reason to reject marriage.’[footnoteRef:30] [30:  Ibid, at [108].] 


It is worth reminding ourselves just how long ago many of the key changes in the consequences of marriage occurred. Without wishing to overstate the extent of equality within Victorian marriage, at least some of the battles had been won by the close of the nineteenth century.[footnoteRef:31] The Married Women’s Property Act of 1870 had given women the right to keep any assets earned by their own industry, and the more radical Married Women’s Property Act of 1882 had finally established the principle of separate property, although it took some time for the implications of this to be worked through.[footnoteRef:32] Frances Power Cobbe had successfully lobbied for the Matrimonial Causes Act 1878,[footnoteRef:33] conferring at least some protection against domestic violence, and the Matrimonial Causes Act 1884 had ensured that a decree of restitution of conjugal rights could no longer be enforced by the threatened sanction of imprisonment.[footnoteRef:34] Nor, following the decision of the Court of Appeal in R v Jackson, could it be enforced by self-help. No less an authority than Lord Halsbury proclaimed that ‘such quaint and absurd dicta as are to be found in the books as to the right of a husband over his wife in respect of personal chastisement are not, I think, now capable of being cited as authorities in a court of justice in this or any civilised country’.[footnoteRef:35] [31:  See generally W Cornish, S Banks, C Mitchell, P Mitchell and R Probert, Law and Society in England, 1750-1950 (Hart, 2nd ed 2019).]  [32:  See eg A Hayward, ‘Married Women’s Property Act 1882’ in E Rackley and R Auchmuty (eds) Women’s Legal Landmarks: Celebrating the History of Women and Law in the UK and Ireland (Hart, 2019).]  [33:  Dorothy M Stetson, A Woman’s Issue: The Politics of Family Law Reform in England (Greenwood Press, 1982).]  [34:  S Cretney, Family Law in the Twentieth Century: A History (OUP, 2003), 145.]  [35:  R v Jackson [1891] 1 QB 671, 679. For discussion see T Sutton, ‘R v Jackson (1891)’ in Rackley and Auchmuty, above n 31. ] 


Nor should we exaggerate the extent to which marriage did operate to the disadvantage of women. The common claim that wives were ‘owned’ by their husbands and regarded as a species of property has no basis in law. As Dolan has emphasized, the fact that a husband gained access to the wife’s property did not mean that a wife was herself the property of her husband.[footnoteRef:36] Nor, indeed, were a husband’s rights to his wife’s property absolute. In claiming that husband and wife were one,[footnoteRef:37] Blackstone underplayed the developments in equity that had enabled property to be settled for the benefit of wives. Even if property had not been settled on the wife, whether or not it passed to the husband depended on what type it was. In relation to freehold land, a husband acquired the right to manage the property and to any income from it, but only during their joint lives.[footnoteRef:38] Wives remained entitled to any leasehold property they owned, although their husbands acquired both the right to rents and profits and the right to sell the lease during their joint lives.[footnoteRef:39] [36:  FE Dolan, ‘Battered Women, Petty Traitors, and the Legacy of Coverture’ (2003) 29(2) Feminist Studies 249.]  [37:  W Blackstone, (Commentaries, I Chap. 15, s 3.]  [38:  L Holcombe, Wives and Property: Reform of the Married Women’s Property Law in Nineteenth-Century England (University of Toronto Press, 1983) ch 2.]  [39:  Ibid. ] 


[bookmark: _Ref17463751]It is true that some changes in the law relating to marriage occurred far more recently. Most strikingly, it was not until 1991 that the notion that husbands enjoyed immunity from the criminal law of rape in respect of their wives was declared not to form part of English law.[footnoteRef:40] But, belated as that development may have been, the more important point is that these legal disadvantages have now been eliminated from the law, and the statute book now contains a number of gender-neutral laws creating two-way rights and duties, for example, in relation to duties to maintain during marriage (and civil partnership) and financial remedies on both forms of relationship breakdown.[footnoteRef:41] Thus in 2004, Munby J (as he then was) was able to make the following remarks about the legal nature of marriage:  [40:  R v R [1992] 1 AC 599]  [41:  See, for example, Matrimonial Causes Act 1973 Part II, Civil Partnership Act 2004, Sch 5 and Family Law Act 1996, ss 30-31. ] 


Today both spouses are the joint, co-equal heads of the family. Each has an obligation to comfort and support the other. It is not for the husband alone to provide the matrimonial home or to decide where the family is to live. Husband and wife both contribute. And where they are to live is, like other domestic matters of common concern, something to be settled by agreement, not determined unilaterally by the husband. Insofar as the concept of consortium—the sharing of a common home and a common domestic life, and the right to enjoy each other’s society, comfort and assistance—still has any useful role to play, the rights of husband and wife must surely now be regarded as exactly reciprocal.[footnoteRef:42] [42:  Sheffield CC v E and another [200] EWHC 2808, [131].] 


Is there any reasons why a desire to reject legal patriarchy would lead couples to enter a civil partnership rather than a marriage? As we have noted, some might regard a civil partnership as free from the baggage of marriage, in that it has never been tainted with the unequal rules and associated (necessarily gendered) culture outlined above. Some might point to the well-known differences between marriage and civil partnership – that a marriage, but not a civil partnership, can be annulled on the basis that the other spouse is incapable of consummating the marriage or has wilfully refused to do so,[footnoteRef:43] and that a marriage, but not a civil partnership, can be dissolved on the basis of adultery.[footnoteRef:44] Yet these differences are gender-neutral insofar as they apply equally to men and women. The non-consummation grounds have always been available to wives as well as to husbands, and it is almost 100 years since wives were able to rely on adultery without having to prove additional aggravating factors.[footnoteRef:45] Nor do these differences mark a real difference of substance between marriage and civil partnership. Infidelity – and indeed a refusal to engage in a sexual relationship – would constitute behaviour with which the other partner could not reasonably be expected to live. So, presumably, would the inability of one partner to have a sexual relationship. Ironically, the one ground for nullity that is explicitly gendered – that providing that the union can be annulled if ‘at the time of the marriage the respondent was pregnant by some person other than the petitioner’[footnoteRef:46] – does apply equally to civil partners.[footnoteRef:47]     [43:  Matrimonial Causes Act 1973, s 12(1)(a) and (b).]  [44:  Matrimonial Causes Act 1973, s 1(2)(a) (and note the definition of adultery in s 1(6), limiting it to ‘conduct between the respondent and a person of the opposite sex’).]  [45:  Following the Matrimonial Causes Act 1923.]  [46:  Matrimonial Causes Act 1973, s 12(1)(f).]  [47:  Civil Partnership Act 2004, s 50(1)(c).] 


Nor does the institution of civil partnership, modelled as it is upon that of marriage, escape marriage’s more gendered history. Much of the Civil Partnership Act 2004 cannot be understood without an understanding of the corresponding provisions relating to marriage, and the Act contains provisions that reflect marriage’s past, even if only implicitly. For example, section 69 of the Civil Partnership Act – which confers on the court the power, to be exercised on a specified basis, to stay an action in tort brought between civil partners during their partnership – is a direct copy of section 1(2) of the Law Reform (Husband and Wife) Act 1962, which abolished the last vestiges of the doctrine of unity in English law. It only fails to replicate s 1(1) of that Act because there was no need to declare (as a measure of law reform) that civil partners have the right to sue each other in tort in the first place. In this respect, marriage’s history is civil partnership’s history too. 


A desire to reject the symbolism and ceremony of the wedding

A second reason why couples might be ideologically opposed to marriage and prefer a civil partnership is that they wish to reject the symbolism and ceremony of the wedding. Here we should differentiate between legal differences that have implications for the ceremony and cultural elements of weddings and civil partnership ceremonies.

It is true that the process of entering into a civil partnership differs from that of entering into a marriage, in that no formal words are required. Instead, the couple become civil partners upon signing the register.[footnoteRef:48] For some, this pared-down ceremony may be attractive. Yet the difference between this and the most minimal form of marriage is relatively slight. While all marriages – save those conducted according to Anglican, Jewish, or Quaker usages – are required to include certain prescribed words, the shortest version of these requires only ten words in addition to the names of the parties.[footnoteRef:49] While at present the prescribed words[footnoteRef:50] use the terms ‘husband’ and/or ‘wife’ – with no option for a more neutral term such as ‘spouse’ – this is under consideration as part of the Law Commission’s review of marriage law. And the idea that a bride has to vow to ‘obey’ her husband has no basis in law. No such promise was ever prescribed for civil weddings, or non-Anglican weddings, and it is over 90 years since brides marrying in the Church of England had the choice not to include the word ‘obey’ in their vows.[footnoteRef:51] [48:  Civil Partnership Act, s 2(1): ‘two people are to be regarded as having registered as civil partners of each other once each of them has signed the civil partnership document (a) at the invitation of, and in the presence of, a civil partnership registrar, and (b) in the presence of each other and two witnesses.’]  [49:  See Marriage Act 1949, s 44(3) and (3A) for the declarations and words of contract required where the marriage is celebrated in a registered religious place of worship. The same declarations and words of contract are required where the marriage takes place in a register office (s 45(1)) or on approved premises (s 46B(3)).]  [50:  See further below.]  [51:  S Farrimond, ‘Church of England Weddings and Ritual Symbolism’ in J Miles, P Mody and R Probert (eds) Marriage Rites and Rights (Hart, 2015).] 


A second legal difference between the process of forming a civil partnership as compared to a marriage is that there is space for the mothers of civil partners to be named on the register, as well as the fathers. While this is not currently the case for spouses – same-sex or different-sex – this is set to change once regulations are made under the Civil Partnerships, Marriages and Deaths (Registration etc) Act 2019.[footnoteRef:52] [52:  The Act allows for regulations to be made for a new system of authorising and registering marriages. ] 


Other ceremonial and symbolic aspects of the wedding are cultural rather than legal. In this context, it is worth bearing in mind that much of the symbolism and ceremony associated with the process of getting married is relatively recent, rather than being intrinsic to marriage. The white wedding dress, for example, is seen as problematic by some because of the assumed connotations of virginity. But in earlier centuries wearing a white dress was a display of wealth rather than virginity, and many individuals would not have been able to afford to wear such an impracticable colour, let alone a dress that was to be worn for one day only.[footnoteRef:53] It was only in the 1970s that the trend for ‘historical styles’ of wedding dresses began, while the idea of the ‘fairy-tale’ wedding dress can be attributed to the wedding of Lady Diana Spencer and Prince Charles in 1981.[footnoteRef:54]   [53:  E Ehrman, The Wedding Dress: 300 Years of Bridal Fashions (V&A Publishing, 2014).]  [54:  Ibid, 154.] 


The process of ‘giving away’ the bride is another aspect that is seen as particularly objectionable by some, being interpreted as a symbol of ownership passing from father to husband. Again, it is worth emphasising that it is not a necessary part of the process of getting married. While it has its roots in the Anglican marriage service, it can be dispensed with even in that context.[footnoteRef:55] Other religions have different traditions. While the practice is now often adopted in civil weddings, this is relatively recent. Before the expansion in the 1990s of the range of places in which a civil marriage could be celebrated, civil weddings in register offices were simple affairs. Everyone – bride, groom, witnesses, and any guests – entered the room together,[footnoteRef:56] and there was no ceremony of the father ‘giving away’ the bride.[footnoteRef:57] Today, couples can choose whether to adopt, adapt, or dispense with this tradition, depending on the policy and facilities of the individual register office.  [55:  Farrimond, above n 50.]  [56:  ‘What are you doing the rest of your life?’, 19, May 1986, 38.]  [57:  Wedding Day and First Home, summer 1980, 16.] 


Nor can it be assumed that civil partnerships eschew the symbolism and ceremony of marriage. Carol Smart identified four different types of ‘personal-political style’ in the ceremonies chosen by same-sex couples.[footnoteRef:58] While there were a number of long-term couples who were ‘resolutely against visible ceremony and ritual’[footnoteRef:59] and adopted a minimalist approach, others, described as ‘demonstrative’, saw a ‘full-on public commitment’ as an expression of their sexual politics.[footnoteRef:60]  The largest single group were described as simply ‘regular’, since their ‘ultimate goal of recognition (personal, political and legal) was more important than the fact that, superficially, it might not look very different from a heterosexual wedding.’[footnoteRef:61]   [58:  C Smart, “Can I Be Bridesmaid?” Combining the Personal and Political in Same-Sex Weddings’ (2008) 11 Sexualities 761.]  [59:  Ibid, 767.]  [60:  Ibid, 771.]  [61:  Ibid, 767.] 


A desire to avoid the sense of long-term personal obligation

A third reason why couples might be ideologically opposed to marriage is the very fact of obligation within marriage. There are two elements to this: first, the fact that marriage, as a formal legal relationship, has to be ended by a formal legal process, and may be difficult to exit, and, second, the sense of personal obligation that entering into any legal relationship is likely to engender. 

For earlier generations, the difficulty in exiting from a valid marriage threw the issue of legal obligation into sharp relief. As one late Victorian feminist, Mona Caird,[footnoteRef:62] noted in The Morality of Marriage:  [62:  Mona Caird was a novelist and essayist whose key works were published in the 1880s and 1890s. Her 1888 essay on marriage in the Westminster Review sparked a lively debate on the topic.] 


‘men and women cannot fail to recognise, as a mere truism, that so long as affection and friendship remain between a married couple, no bonds are necessary to hold them united; but that when these cease, the tie becomes intolerable, and no law ought to have power to enforce it.’[footnoteRef:63]  [63:  M Caird, The Morality of Marriage: And Other Essays on the Status and Destiny of Women (CUP, 2011, first published 1897), 109.] 


Until recently it could be argued that while the force of such criticisms had been blunted by the greater availability of divorce, the necessity of proving fault, or of waiting at least two and possibly five years, meant that some couples would be tied together long after affection and friendship had gone. Within a system that still depended on certain facts being proved to establish the irretrievable breakdown of the marriage, the mere fact of no longer feeling in a particular way towards the other person was not sufficient by itself to end the marriage, as was illustrated in the case of Owens v Owens.[footnoteRef:64]  [64:  [2018] UKSC 41.] 


However, with the advent of the Divorce, Dissolution and Separation Bill 2019, that position is likely to change – assuming that the Bill emerges from Parliament at all, and largely as originally drafted – with proof of the ground for divorce no longer to require the assertion of any facts pertaining to the relationship (whether adultery, behaviour, separation etc) but rather simply established on the basis of one or both parties’ statement that the marriage/civil partnership has irretrievably broken down.[footnoteRef:65] The ties that currently bind parties to their formalised relationships will henceforth be very much looser than they may be (or appear to be[footnoteRef:66]) today.  [65:  See Bill and associated parliamentary material at services.parliament.uk/Bills/2017-19/divorcedissolutionandseparation.html, last accessed 23 August 2019.]  [66:  See Trinder et al on the reality of undefended divorce: L Trinder et al, Finding Fault? Divorce law and practice in England and Wales (Nuffield Foundation, 2017), available at www.nuffieldfoundation.org/finding-fault-divorce-law-practice-england-and-wales, last accessed 23 August 2019.] 


It may be, however, that the objection goes deeper – that it is not merely the difficulty of ending the marriage tie that is seen as the problem but the very feeling of being constrained in the first place. Against this, there is a body of literature arguing that the element of obligation in marriage is in fact key to what is valuable about it. Marriage operates to signal commitment ‘to each other, to strangers, and to the state’, as Marsha Garrison has put it.[footnoteRef:67] For Milton Regan it is ‘the paradigm of intimate commitment’.[footnoteRef:68] This is not to suggest that cohabiting couples may not be equally committed in fact, but rather that, as Vivienne Elizabeth and Maureen Baker have argued, ‘the symbolic capacity of cohabitation to transcend its interpretation as a conditional partnership is undermined both by the ambiguity of cohabitation…and the continued power of marriage as a cultural ideal that symbolises lasting commitment.’[footnoteRef:69] [67:  M Garrison, ‘The Decline of Formal Marriage: Inevitable or Reversible?’ (2007) 41 Family Law Quarterly 491. ]  [68:  MC Regan Jr, Alone Together: Law and the Meanings of Marriage (OUP, 1999), 7.]  [69:  V Elizabeth and M Baker, ‘Transiting through cohabitation to marriage: emerging commitment and diminishing ambiguity’ (2015) 4(1) Families, Relationships and Societies 53, 67.] 


Such writers acknowledge that feelings are mutable but see it as being part of the purpose of marriage ‘to provide some reliability of expectation regarding the actions of free persons whose wills are shakeable’.[footnoteRef:70] The suggestion is not that individuals should be held forever to the vows that they make at a particular point in time but simply that there is a benefit – to oneself and especially to one’s partner – in proclaiming an intention to be together forever. It helps each partner to plan for the future. The positive side of the structural support offered by marriage has also been acknowledged by more recent feminist writers: ‘By including within our “we” the relational tie of state and church, we emphasize the holding power of our vows.’[footnoteRef:71] [70:  M Farley, ‘The Meaning of Commitment’ in K Scott and M Warren (eds) Perspectives on Marriage: A Reader (OUP, 2007), 350-1 ]  [71:  M Toerien and A Williams, ‘In Knots: Dilemmas of a Feminist Couple Contemplating Marriage’ (2003) 13 Feminism and Psychology 432.] 


But even assuming that the fact of obligation is thought to be problematic, does the alternative of a civil partnership offer any escape from such obligations? During the debates on what became the Marriage (Same Sex Couples) Act 2013, Maria Miller commented that ‘[a] legal partnership is not perceived in the same way and does not have the same promises of responsibility and commitment as marriage. All couples who enter a lifelong commitment together should be able to call it marriage.’[footnoteRef:72] While this was an interesting insight into the way that civil partnerships were being portrayed, it was hardly accurate. The vows that the law requires to be exchanged in the majority of marriages – ie civil marriages and all religious marriages save those conducted according to Anglican, Jewish or Quaker rites – make no reference to responsibility or commitment, the two possible options being ‘I call upon these persons here present to witness that I, AB, do take thee, CD, to be my lawful wedded wife [or husband]’, or, more simply, ‘I take you [or thee] to be my wedded wife/husband.’[footnoteRef:73] The vows required by the Quakers, while simple, do refer to a lifelong commitment: ‘Friends, I take this my friend [full name] to be my spouse, promising, through divine assistance, to be unto him/her/[commonly used name] a loving and faithful spouse, so long as we both on earth shall live.’[footnoteRef:74] The Anglican liturgy is more effusive, requiring the couple to state that they take each other ‘to have and to hold from this day forward, for better or for worse, for richer, for poorer, in sickness and in health, to love and to cherish; till death do us part.’[footnoteRef:75] Yet given that the Anglican liturgy is not available to same-sex couples, is no longer used by the majority of different-sex couples, and – whilst legally required by the Anglican canon as part of the liturgy – is not straightforwardly or even at all legally enforceable as part of the relationship,[footnoteRef:76] this cannot have been what Miller had in mind when referring to promises of responsibility and commitment as marriage. Nor is it likely that she had Quaker weddings in contemplation: while the Society of Friends has opted to conduct same-sex marriages there are still only around 50 marriages celebrated according to Quaker usages each year. If the obligation within marriage lies in the formal tie, then the same is equally true of civil partnerships. [72:  Maria Miller, Hansard, 5 Feb 2013, vol col 127.]  [73:  Marriage Act 1949, s 44(3) and (3A) respectively (for weddings in registered places of worship). The same vows are required for weddings in a register office (s 45(1)) and for those on approved premises (s 45A(2)).]  [74:  https://qfp.quaker.org.uk/chapter/16/, [16.52].]  [75:  There are three different forms of service that are authorised for the solemnization of marriage, but these words are identical in all three. See the ‘Form of Solemnization of Marriage’ set out in the 1662 Book of Common Prayer (available at https://www.churchofengland.org/prayer-and-worship/worship-texts-and-resources/book-common-prayer/form-solemnization-matrimony); the ‘Form of Solemnization of Marriage’ set out in the ‘Alternative Services: Series One’ (https://www.churchofengland.org/prayer-and-worship/worship-texts-and-resources/common-worship/marriage/form-solemnization-matrimony); and ‘The Marriage Service’ in Common Worship (2000) (https://www.churchofengland.org/prayer-and-worship/worship-texts-and-resources/common-worship/marriage#mm0930).  ]  [76:  For example, the decree for restitution of conjugal rights having been abolished in 1970: Matrimonial Proceedings and Property Act 1970, s 20, and of course divorce being readily available on various bases, even before the 2019 Bill is enacted; see generally G Douglas, Obligation and Commitment (Oxford, 2018), ch 3.] 


A desire to reject the involvement of the state

We come last to three inter-linked desires, none of which civil partnership will satisfy: to reject the involvement of the state; to retain control over the terms of the relationship; and to avoid legal obligations.

In 2011 The Guardian ran a piece on the decision of the Supreme Court in Jones v Kernott headed ‘Living together? Beware, the state’s set to move in too.’[footnoteRef:77] Going on to claim that the decision would not be welcomed by ‘those who prize privacy and freedom from regulations’, the writer suggested that the decision would make cohabitation more like marriage. Her concern was not that this would undermine marriage but that it would undermine cohabitation. As she argued in relation to the alternative option of implementing the Law Commission’s 2007 recommendations, this ‘would not just weaken cohabitation but destroy it, by turning it, as alleged, into a kind of feeble, inadvertent form of matrimony in which the authorities similarly presume to take sides, assess responsibilities and guess at private intentions.’ This, she opined, would not suit those cohabitants who valued ‘romantic freedom’, ‘simply want to left in peace’, or having gone through a divorce and ‘survived the former ordeal, would prefer to be chained naked to a rock and have their liver pecked out by vultures for all eternity.’ [77:  The Guardian, 13 November 2011. ] 


[bookmark: _GoBack]It is clear that a civil partnership will be no more attractive than marriage to those couples who object to any form of state involvement. Indeed, a civil partnership is purely a creation of the state, lacking marriage’s history as a pre-legal institution that has been co-opted by the state.  

A desire to retain control over the terms of the relationship

As Mona Caird put it in The Morality of Marriage: ‘The marriage contract is the only contract which we have to submit to without having a voice in the framing of its conditions; the only contract, moreover, which lasts for life. It is entirely arbitrary, and nothing could justify it except the certainty (which does not exist) that, without this coercion on the part of the State, we should have irresponsible coercion on the part of individuals.’[footnoteRef:78] She contended that the law should withdraw its interference ‘[b]y a gradual widening of the limitations within which individuals might be allowed to draw up their private contracts, until, finally, moral standards had risen sufficiently high to enable the State to cease from interfering in private concerns altogether.’[footnoteRef:79] As she acknowledged, however, ‘[f]or perfect freedom of contract… freedom for woman is an essential which, of course, implies perfect legal and social equality of the sexes.’[footnoteRef:80]  [78:  Caird, above n 62, 116-7.]  [79:  Ibid, 126.]  [80:  Ibid, 127.] 


More recently, in analysing cohabitants’ views about law reform that would extend marriage-like rights for cohabitants, Barlow et al recorded that ‘[s]ome (mainly Ideologues) rejected the marriage model and wanted to be treated more as two individuals yet free to agree their own arrangements to suit their own particular needs and situations up to and including all the rights and obligations of marriage.’[footnoteRef:81] [81:  A Barlow, C Burgoyne and J Smithson, The Living Together Campaign – An investigation of its impact on legally aware cohabitants, Ministry of Justice Research Series 5/07 (MoJ, 2007), 49. ] 


Caird’s remarks anticipate both the recent move towards pre-nuptial agreements, which we consider further below, being given significant weight in financial remedy proceedings on divorce[footnoteRef:82] and some of the concerns that have been expressed about this, namely the potential imbalance of power between the contracting parties.[footnoteRef:83]  But, as Barlow’s respondents would observe, the basic criticism regarding the pre-packaged nature of marriage is equally applicable to civil partnerships, which are subject to near-identical statutory provisions, creating the same rights and duties, which the courts have thus far said are to be approached in the same way as those applying to marriages.[footnoteRef:84]  [82:  After Radmacher v Granatino [2010] UKSC 42.]  [83:  See, for example, S Thompson, Prenuptial agreements and the presumption of free choice (Hart Publishing, 2015); L Buckley, ‘Autonomy and prenuptial agreements in Ireland: a relationship analysis’ (2018) 38 Legal Studies 164.]  [84:  Lawrence v Gallagher [2012] EWCA Civ 394, in relation to the discretion exercised to grant financial remedies on divorce/dissolution.] 


Moreover, the lack of (ongoing) choice may go to the very form of the relationship and not just its finer details. Under the government’s current proposals, once couples have chosen their preferred form of relationship (marriage or civil partnership) they will have to stick with that choice: it is planned that the opportunity to transition between relationship forms without having to annul or dissolve one and enter the other will be available only for a limited period of time after the introduction of different-sex civil partnership.[footnoteRef:85]  So the choice available to all couples following the advent of different-sex civil partnership will, after the short transitional period, be limited: once made, the choice will – under the government’s plans – be immutable. [85:  Government Equalities Office, Civil Partnership: next steps and consultation on conversion July 2019, available at www.gov.uk/government/consultations/civil-partnerships-next-steps-and-consultation-on-conversion, last accessed 23 August 2019.] 



A desire to avoid legal obligations

‘The only rational reason to reject the legal consequences of marriage is the desire to avoid the financial responsibilities towards one another which it imposes on both husband and wife.’[footnoteRef:86] [86:  Re P (Adoption: Unmarried Couple), [108]] 


Self-evidently, that is no more possible with civil partnership than with marriage, the financial remedies available both during relationships and following their ending (whether by nullity, judicial separation or dissolution) being substantively identical as a matter of statute law and judicial interpretation.[footnoteRef:87] In particular, agreements between civil partners seeking to modify the financial consequences of their relationship are subject to the same scrutiny as those between spouses, thereby defeating the hope of Barlow’s ideologues, quoted above, who want more flexibility over the terms of (and so the obligations inherent in) their relationships.[footnoteRef:88] Radmacher v Granatino may permit couples to exclude the principle of equal sharing from the allocation of property following the dissolution of their partnership,[footnoteRef:89] but not the principles of need and compensation.  [87:  See n 28 above and Lawrence v Gallagher [2012] EWCA Civ 394.]  [88:  Under the principles set out in Radmacher v Granatino [2010] UKSC 42.]  [89:  Though even that proposition is uncertain in light of Brack v Brack [2018] EWCA Civ 2862.] 


Indeed, there is a danger that some couples might enter civil partnership as a new, ‘different’ relationship without appreciating that they are – in legal substance – effectively marrying, and that prior agreements that they had reached will no longer be enforceable as they were.[footnoteRef:90] The introduction of different-sex civil partnerships may generate further confusion about the rights that couples actually have. Couples may form civil partnerships instead of marrying on the misunderstanding that a partnership is materially different from marriage, when in legal terms it is essentially the same. We know from repeated rounds of the British Social Attitudes survey that the British public is already at best confused (in fact, increasingly so) about our two-tier relationship recognition structure of marriage and cohabitation.[footnoteRef:91] Adding yet another layer of formalised relationship to the menu will not help communicate to the public what the law is. This is underlined by the views expressed by the first different-sex couple to enter into a civil partnership in the British Isles. The Isle of Man legalised civil partnerships for different-sex couples in 2016, at the same time as it extended marriage to same-sex couples.[footnoteRef:92] In October of that year, The Guardian reported that Adeline Cosson and Kieran Hodgson, had entered into a civil partnership. Ms Cosson was quoted as saying: [90:  See the surprise of couples in Auchmuty’s study of same-sex civil partners when the law intruded so firmly into the dissolution process: R Auchmuty ‘Dissolution or Disillusion: The Unravelling of Civil Partnerships’, in N Barker and D Monk (eds), From Civil Partnership to Same-sex Marriage: Interdisciplinary reflections (Routledge, 2015); and concerns expressed during parliamentary debates that civil partnership was in danger of being ‘mis-sold’ to couples who did not appreciate its legal effect: see Hansard, HC Deb, vol 635, col 1141, 2 February 2018, Michelle Donelan MP.]  [91:  See eg A Barlow, C Burgoyne, E Clery and J Smithson, ‘Cohabitation and the law: myths, money and the media’ in A Park, J Curtice, K Thomson, M Phillips and M Johnson (eds) British Social Attitudes: the 24th report (Sage, 2008); A Barlow, ‘How far should family law reflect modern family life? The case of cohabitation, equal civil partnerships and the common law marriage myth’, available at http://www.transparencyproject.org.uk/how-far-should-family-law-reflect-modern-family-life-the-case-of-cohabitation-equal-civil-partnerships-and-the-common-law-marriage-myth/ (last accessed 22 September 2019). ]  [92:  Marriage and Civil Partnership (Amendment) Act 2016.] 


The main thing was that we wanted to keep it simple. We are a young couple. We do want to get married one day but not now; at a later date. This gives us rights under the law. It helps couples move forward without having to get married right now… In France, everybody can get a civil partnership. A lot of people don’t want to get married. ‘Marriage’ is a big word.[footnoteRef:93] [93:  O Bowcott, ‘First heterosexual civil partnership in British Isles celebrated’, The Guardian, 14 October 2016. ] 


Whilst it might be suggested that Ms Cosson was seeking to avoid the ideological, ‘big’ implications of marriage, her reference to the French example – where, as noted above, pacs is a legally distinct relationship with less intensive legal rights and duties – suggests that she was unaware of the legal significance of the step that she was taking.[footnoteRef:94]  [94:  At the time the couple entered into this civil partnership it would not have been legally recognised in England and Wales, whereas that of a same-sex couple would have been. ] 


The inalienable, state-prescribed core of obligation that necessarily comes with civil partnership will therefore not attract – and worse, may spring a nasty surprise on – those whose motivation is precisely to avoid such state-imposed control. 


Couples who want a more equal relationship

In this section we consider the idea that couples who want a more equal relationship may wish to enter into a civil partnership. Two separate ideas need to be unpacked here: first, that civil partnerships will be more attractive to those seeking a more equal relationship, and second, that (different-sex) civil partnerships will be more equal than different-sex marriages. Of course, the first may over time lead to the second as a direct result of this selection effect – and if so it will be important to understand that that is the driver, rather than the institution itself. If all those who are committed to equality within their relationship choose a civil partnership, and all those who favour a gendered division of labour choose marriage, then the assumed equality of civil partnerships will become a self-fulfilling prophecy. 

In terms of the implicit assumption that marriage is an unequal relationship, it is worth noting that concepts of equality and partnership have been valued in the context of marriage for decades if not centuries.[footnoteRef:95] One of the most vehement critics of Victorian marriage, John Stuart Mill, wrote passionately of what marriage could be under conditions of equality.  [95:  For discussion see J Bailey, Unquiet Lives: Marriage and Marriage Breakdown in England, 1660-1800 (CUP, 2003); L Delap, B Griffin and A Wills (eds), The Politics of Domestic Authority in Britain since 1800 (Palgrave Macmillan, 2009); M Collins, Modern Love: An Intimate History of Men and Women in Twentieth Century Britain (Atlantic Books, 2003); M Lane, ‘Not the boss of one another: A reinterpretation of working-class marriage in England, 1900 to 1970’ (2014) 11(3) Cultural and Social History 441.] 


What marriage may be in the case of two persons of cultivated faculties, identical in opinions and purposes, between whom there exists that best kind of equality, similarity of powers and capacities with reciprocal superiority in them—so that each can enjoy the luxury of looking up to the other, and can have alternately the pleasure of leading and of being led in the path of development—I will not attempt to describe. To those who can conceive it, there is no need; to those who cannot, it would appear the dream of an enthusiast. But I maintain, with the profoundest conviction, that this, and this only, is the ideal of marriage; and that all opinions, customs, and institutions which favour any other notion of it, or turn the conceptions and aspirations connected with it into any other direction, by whatever pretences they may be coloured, are relics of primitive barbarism.[footnoteRef:96] [96:  JS Mill, The Subjection of Women (Longman, Green, Reader and Dyer, 1869), 177.] 


Moreover, in the contemporary legal context (at least), there is nothing intrinsic to marriage that dictates particular, gendered, roles. Like Vivienne Elizabeth, one should perhaps be

increasingly critical of a simple equation between marriage and oppressive heterosexuality, and cohabitation and liberatory heterosexuality.... I began to see that each discursive practice offered heterosexual women a different set of possibilities for negotiating their intimate lives with men.... but that neither practice was intrinsically better at these tasks than the other.[footnoteRef:97] [97:  V Elizabeth, ‘To Marry, or not to Marry: That is the Question’ (2003) 13 Feminism & Psychology 426, 427.] 


And the opening up of marriage to same-sex couples means that it too no longer necessarily involves a ‘husband’ and a ‘wife’. Indeed, Baroness Hale felt able to describe same-sex cohabiting relationships as ‘marriage-like’ as early as 2004 in her speech in Ghaidan v Godin-Mendoza, a 2004 decision just pre-dating the arrival of the CPA 2004 regarding the recognition of non-formalised same-sex relationships for purposes of tenancy succession legislation: She said: 

I have used the term ‘marriage-like’ to describe the sort of relationship which meets the statutory test of living together ‘as husband and wife’. Once upon a time it might have been difficult to apply those words to a same-sex relationship because both in law and in reality the roles of the husband and wife were so different and those differences were defined by their genders. That is no longer the case. The law now differentiates between husband and wife in only a very few and unimportant respects. Husbands and wives decide for themselves who will go out to work and who will do the homework and child care. Mostly each does some of each. The roles are inter-changeable. There is thus no difficulty in applying the term ‘marriage-like’ to same-sex relationships.

So, given all of this, why is civil partnership assumed to be a more equal institution? It might be thought to be so because it was originally available to same-sex couples, a context in which – plainly – no gendered division of labour could be assumed or inferred. So will different-sex civil partnerships offer a new and better way for couples to conduct their relationships? In particular, will the fact that certain couples have chosen the label of civil partners – rather than spouses – influence the division of labour within the household? 

Here the experience of same-sex civil partners may be instructive. Rosemary Auchmuty’s study of civil partners who had gone through the process of dissolving their partnership revealed the extent of disappointment they experienced when their relationship did not live up to their expectations. She concluded that ‘not only are same-sex couples not immune to the problems suffered by different-sex couples, but destructive dynamics might actually be built into our legal model of marriage’.[footnoteRef:98]  It is telling here to note that she uses the term ‘marriage’ here when actually discussing civil partnership.  [98:  R Auchmuty, ‘Dissolution or Disillusion: the unravelling of civil partnerships’, in N Barker and D Monk (eds), From civil partnership to same-sex marriage: inter-disciplinary reflections (Routledge, 2015), **. ] 


[bookmark: _Ref19721903]That was true, too, of the young same-sex couples in Heaphy et al’s study of young civil partners,[footnoteRef:99] who generally regarded themselves as effectively married. It is far from clear, therefore, whether the official ‘branding’ of the relationship can itself make a difference, even within couples unencumbered by the traditional tropes that might at least be associated with gender difference. It is also interesting to note in this connection that there has been a significant fall in the number of same-sex couples entering into a civil partnership since they were able to marry. Perhaps more interesting still is the fact that the age profile of those who register civil partnerships continues to be high. One would expect this immediately after the option became available, but not 15 years on. Yet of the 900 registrations in 2017, more than half involved people aged over 50.[footnoteRef:100] The implication is that younger same-sex couples who formalise their relationships generally want to marry, rather than have a civil partnership. One likely explanation for the current cohort of older same-sex couples may be more likely to opt for civil partnership is their very different life and political experiences. The younger generation have lived all their adult and even teenage lives in the era after all or nearly all the ‘big wins’ of the LGB rights movement had been won by their seniors – hence the young couples in Heaphy et al’s study being keen just to live an ‘ordinary’ life.[footnoteRef:101] By contrast, the current older cohorts are the ones who fought the fight and may have had bad experiences earlier in life in different-sex marriage. As a result, they may have more particular reasons to continue to subscribe to the distinctive relationship of civil partnership that they won for themselves after centuries of legal oppression. But this cohort is by its nature a diminishing one, and one might question the need to retain a separate legal institution for this group.[footnoteRef:102] [99:  B Heaphy, C Smart and A Einarsdottir, Same-sex marriages: new generations, new relationships (Palgrave Macmillan, 2013).]  [100:  ONS, Civil Partnerships in England and Wales 2017 (ONS, 2018) at www.ons.gov.uk/releases/civilpartnershipstatisticsinenglandandwales2017, accessed 18 September 2019.]  [101:  Above, n 74.]  [102:  Though it will be interesting to see whether civil partnership remains an older person’s preferred relationship form, particularly for those repartnering after a first marriage, where there may be some discomfort with the idea of marrying again, thus reflecting an age rather than cohort effect.] 


It is therefore important to ask whether the source of the problem really is the institution of marriage or rather the characteristics of the people involved, and – more particularly – the wider societal structures that create and sustain the gender inequalities that play out in the conduct of many relationships. Whatever the best, equality-minded intentions of the parties might be, those wider structures may inevitably constrain their choices. 

Key socio-economic data are instructive here. While the gender pay gap has virtually disappeared for those in their 20s, in 2018 overall median gross hourly earnings for women were still 8.6 per cent less than those of men.[footnoteRef:103] Women are still more likely to work part-time than are men: according to the 2018 Labour Force Survey 14,881 men and 8,978 women were in full-time employment, while 2,284 men and 6,254 women were in part-time employment.[footnoteRef:104] Mothers with children under the age of 11 are more likely to be in part-time employment than full-time employment. These differences in employment in turn are used to justify the unequal division of responsibilities within the family home. The relative availability of parental leave for men and women, combined with the gender pay gap, the lack of full-wage leave and the lack of affordable, professional, wrap-around child care, often means that the sensible economic choice is for the woman in a different-sex relationship to take the leave, as she will generally be the lower paid partner.  Women are still more likely than men to perform most of the unpaid work within the home, with both partners justifying that division on the basis of the longer hours worked by the male partner.[footnoteRef:105] So whilst recent rounds of the British Social Attitudes survey report significantly reduced support for traditional gender roles,[footnoteRef:106] it is clear from the socio-economic data that many couples’ ability to live their lives consistently with those expressed preferences is heavily constrained. [103:  ONS, Gender pay gap in the UK, 2018 (October 2018), fig 2. ]  [104:  ONS, UK Labour Market: September 2018 (2018), table 1a.]  [105:  C Lyonette and R Crompton, ‘Sharing the load? Partners’ relative earnings and the division of domestic labour’ (2015) 29 Work, employment and society 23. ]  [106:  See E Attar Taylor and J Scott, British Social Attitudes 35: Gender, at www.bsa.natcen.ac.uk/latest-report/british-social-attitudes-35/gender.aspx, last accessed 19 September 2019.] 

It is undeniable that historically the law of marriage was central to the gendering of family life and the suppression of married women. But long after the law of marriage has become gender-neutral, continuing to blame marriage for propagating gendered dynamics allows these much more important, wider societal structures to escape the full attention that they merit.  


Concluding remarks

The Civil Partnership Act 2004 was a classically British, cleverly pragmatic solution to the problem of how to square the circle of giving same-sex couples a formal legal framework for the recognition and regulation of their relationships whilst getting such reform past marriage traditionalists. It was, however, only a temporary solution, although at the time few would have predicted the advent of same-sex marriage within a decade. Almost every other jurisdiction in the same position phased out their formal alternative once marriage became available to same-sex couples. 

As Andy Hayward argues in this issue, it would be deeply unfortunate if the choice of equal civil partnership – and an associated, exclusive rhetoric of formalisation, autonomy and choice that neglects the real-life situation of many cohabitants, especially those in ‘uneven’ relationships – had the effect of distracting reform attention from the pressing issues that will continue to affect cohabitants, different-sex and same-sex. 

But it would, in our view, also be unfortunate if the introduction of equal civil partnership meant that progressive couples abandoned marriage for civil partnership on the assumption that marriage is irredeemably patriarchal.[footnoteRef:107] The suggestion that the institution is ‘irredeemable’ and unreformable is an impossible premise to sustain in the face of the fundamental changes effected to marriage over the centuries. Not least of these, of course, was the advent of same-sex marriage in 2013, never mind the preceding series of profound changes such as advent of judicial divorce in 1857, its significant liberalisation in 1969, and the new purely no-fault notification based divorce law anticipated in due course.  Moreover, the preference of many young same-sex couples to marry rather than form civil partnerships suggests that marriage has significant potential to be transformed, all the more so if progressive different-sex couples stick with it. It is these couples who are most likely to campaign for the further modernisation of marriage, excising its last objectionable features, such as the law relating to consummation (which, of course, is a feature of neither civil partnership nor same-sex marriage) and the lack of any option for mothers to sign marriage certificates.  It would be regrettable if these couples instead stalk off into a hoped-for brave new world of relationship which may, on experience, turn out not to be quite as sunny as was hoped, leaving an unreformed institution of marriage behind them. [107:  We agree here with Jens Scherpe’s discussion in ‘The Past, Present and Future of Registered Partnerships’, in Scherpe and Hayward, above n 8.] 
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