


INCENTIVES FOR CHOICE OF LAW AND FORUM IN COMMERCIAL CONTRACTS 
· PREDICTING THE IMPACT OF BREXIT

Abstract
Looking at the empirical data, English law and England as a forum are currently businesses’ prevailing choice for dispute resolution in international commercial transactions in Europe. This article analyses the factors determining businesses’ choice of contract law and forum in and the underlying mechanisms for businesses’ choices. These findings will be used to analyse what possible effects and consequences Brexit may have for the London commercial courts and the choice of English contract law. Will there be a switch of focus in approaching European commercial contracts and dispute resolution? Or will Brexit impact little on London’s prevailing position in the market for dispute resolution and the choice of English law in international commercial contracts?

I. Introduction

1 Directly applicable European regulations currently provide the private international law rules in a large number of cases in the UK. In particular, in the context of civil and commercial cases, the Rome I Regulation[footnoteRef:1] and Rome II Regulation[footnoteRef:2] govern choice of law in contract and tort respectively. The Brussels I Regulation recast[footnoteRef:3] governs jurisdiction in European cases and also the mutual recognition and enforcement of European judgments. [1:  Regulation (EC) No 593/2008 on the law applicable to contractual obligations.]  [2:  Regulation (EC) No 864/2007 on the law applicable to non-contractual obligations.]  [3:  Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast).] 


2 What form Brexit will take, following the end of the implementation period[footnoteRef:4] and in the longer term, remains unclear. However, in the absence of any new reciprocal regime, at the end of the implementation period these European Union Regulations will cease to have direct effect. [4:  During the implementation period (agreed in the UK-EU Withdrawal Agreement) the UK will no longer be a member of the EU but will be subject to EU rules. The implementation period commenced when the UK left the EU on 31 January 2020 and, unless extended, will end on 31 December 2020.] 

3 The position in relation to choice of law (particularly, in this context, the Rome I Regulation and Rome II Regulation) is more straightforward than that in relation to jurisdiction and enforcement. The BIR recast rules depend on reciprocity, or at least only make sense when part of a reciprocal arrangement. The UK could, in theory, implement the equivalent rules into English law. However, in the courts of other Member States, post Brexit, the UK will become a third state for the purposes of the Regulation. This means that in the absence of any new reciprocal regime, the rules of jurisdiction and enforcement will revert to the existing common law rules.[footnoteRef:5] The same structural problems do not arise with choice of law rules which, broadly at least, do not require or envisage reciprocity for their operation. From an early stage post referendum, the UK government has made it clear that the Rome I and Rome II Regulations will form part of retained EU law post Brexit.[footnoteRef:6] This is not surprising. The UK was not automatically bound by the Rome I Regulation,[footnoteRef:7] but eventually chose to become bound by the Regulations.[footnoteRef:8] Furthermore, having chosen to adopt the rules set out in the Regulation, these are the choice of law rules for all cases before the English courts, whether choice is between English and French law, French and German law or New York and Singaporean law. 	Comment by Sommerfeld, Antonia: Why is there the no. 2 behind it? On the website it has the name without the “2”. Should we delete it or was it the second edition of the partnership paper? 
I agree lets delete the “2” – think just a typo! [5:  The Civil Jurisdiction and Judgments (Amendment) EU Exit Regulations 2019 SI 2019/479, apart from transitional provisions, generally repeal the Brussels regime except for cases brought by and against UK domiciled consumers and employees.]  [6:  The Government’s decision to retain the rules in Rome I and II was set out in the Government’s August 2017 position paper ‘Providing a cross border civil judicial cooperation framework: a future partnership paper’,  www.gov.uk/government/publications/providing-a-cross-border-civil-judicial-cooperationframework-a-future. On 29 March, 2019, the government enacted SI No 834, the Law Applicable to Contractual Obligations and Non Contractual Obligations (Amendment etc.) (EU Exit) Regulation (under powers granted by section 8 of the European Union Withdrawal Act 2018). This Regulation will incorporate the provisions of the Rome I and Rome II Regulations into domestic law with only minor or consequential amendments necessary to prevent, remedy or mitigate any failure of retained EU law to operate effectively or any other deficiency of retained EU law, arising from the withdrawal of the UK from the EU.]  [7:  By a protocol to the Treaty of Amsterdam, which was signed on 2 October 1997, and came into force as between those countries which had ratified it on 1 May 1999. ]  [8:  The UK notified the Commission by letter dated 24 July 2009 of its intention to be bound by the Regulation and on 22 December 2009 the Commission published its decision accepting this notification. ] 


4 In summary, therefore, while the choice of law rules in contract and tort are likely to remain substantially the same, in the absence of any new reciprocal arrangements, the position in relation to jurisdiction and enforcement will differ:
(i) There will no longer be automatic recognition and enforcement of all EU judgments in England or English judgments throughout the EU. The only project envisaging a comprehensive international convention in this regard would be the "Judgments Project"[footnoteRef:9] undertaken by the Hague Conference since 1992 to draft a convention for the Recognition and Enforcement of Foreign Judgments. The Convention was finally concluded on July 2, 2019, with Uruguay the only signatory state so far.[footnoteRef:10] It remains to be seen which states will eventually sign the Convention and there is a 12 month period for entry into force once a state has ratified. But in the long term, the Convention may provide for an instrument comparable to the Brussels I Regulation recast rules on enforcement.[footnoteRef:11] [9:  www.hcch.net/en/projects/legislative-projects/judgments.]  [10:  Full Text of Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters: www.hcch.net/en/instruments/conventions/full-text/?cid=137; Status of Signature and Ratification: www.hcch.net/en/instruments/conventions/status-table/?cid=137.]  [11: The position may be different where proceedings have been brought under an exclusive jurisdiction agreement in favour of England because such judgments may be enforceable under the Hague Choice of Court Convention discussed at point (iii) below. For the effects on Brexit in this regard see section V (2) below.] 

(ii) The common law jurisdiction rules applied by the English courts will differ from those applied in the rest of Europe. In many respects the rules are similar (or broader) but they are much more discretionary.
(iii) The current rules on parallel proceedings will no longer apply. This gap will, to some extent, be filled by the 2005 Hague Convention on Choice of Court Agreements. On 28 December 2018, Great Britain signed and ratified the 2005 Hague Convention.[footnoteRef:12] This Convention currently applies to the UK by virtue of its membership of the European Union which approved the Convention on behalf of its Member States. The Convention has been ratified only for the event of a Brexit scenario in which no withdrawal agreement with the EU has been reached. The intention is that, if no deal is reached, there will remain continuous coverage under the Hague Convention. Under the Hague Convention, where there is an exclusive choice of court agreement, proceedings in other jurisdictions must be suspended or dismissed and a judgment given by a Contracting State designated in that agreement shall be automatically recognised and enforced in other Contracting States.[footnoteRef:13] However, the Convention does contain limitations.[footnoteRef:14] Most significantly, it only applies to exclusive jurisdiction agreements. [12:  The Convention has also been ratified by the EU, Singapore, Mexico and Montenegro.]  [13:  The defences to enforcement are set out in Art. 9 and include natural justice, fraud and public policy. There are also rules dealing with inconsistent judgments (Art. 9(f) and (g)).]  [14:  Certain important categories of dispute are excluded from scope of the Convention such as carriage of goods, insolvency and anti-trust (Art. 2(2)).  ] 


5 Since the referendum vote in favour of leaving the EU, the potential impact of Brexit on England as a centre for international commercial litigation has been high on the agenda of politicians, lawyers and legal academics. The financial importance of the legal sector has been emphasised. It has been said that the UK’s legal services sector contributes £25.7 billion to the UK economy and generates £3.3 billion in annual export revenue as well as bolstering the attractions of the City as a financial centre.[footnoteRef:15] Since the referendum, England’s competitors for international commercial litigation have become very active.[footnoteRef:16] Jurisdictions from outside Europe have also in recent years set up commercial courts, some of them taking the London commercial court and common law as a model.[footnoteRef:17] [15:  See, for example, SIR P. GROSS, ‘A good forum to shop in: London and English law post-Brexit’, LMCLQ (Lloyd's Maritime and Commercial Law Quarterly) 2018, p 222 at 223.]  [16:  See, for example, the newly set up Netherlands Commercial Court which heard its first case in February 2019 (X. KRAMER, The Netherlands Commercial Court holds its first hearing!, 18.2.2019,  conflictoflaws.net/2019/the-netherlands-commercial-court-holds-its-first-hearing/) and the recent initiative and discussions in Germany related to establishing a Chamber for International Commercial Disputes in Frankfurt am Main (M. WELLER, The Justice Initiative Frankfurt am Main 2017, 31.3.2017,  conflictoflaws.net/2017/the-justice-initiative-frankfurt-am-main-2017-law-made-in-frankfurt/).]  [17:  E.g., the Dubai International Financial Centre (DIFC) Courts 2008, the Qatar International Court and Dispute Resolution Centre 2009; the Abu Dhabi Global in Market (ADGM) 2015 and the Singapore International Commercial Court 2015. In India the ‘Commercial Courts, Commercial Division and Commercial Appellate Division of High Courts Act 2015’ and the ‘Arbitration and Conciliation Act (Amendment) Act 2015’, aiming to set up specialised commercial courts in India, were enacted by the parliament in 2015. In 2018 China began setting up the China International Commercial Court. See also: SIR W. BLAIR, ‘Contemporary Trends in the Resolution of International Commercial and Financial Disputes’, Durham University, ICCL Lecture 2016, p 12.] 


6 Many organisations and individuals have discussed the best way forward.[footnoteRef:18] The British Institute of International and Comparative Law (“BIICL”) has hosted over 25 Brexit events since the referendum.[footnoteRef:19] The Law Society has a Brexit Advice section. There has been a major Westminster Hall debate on the impact of Brexit on legal services discussing an all-party Parliamentary Group report.[footnoteRef:20] This report stressed that UK legal services is a success story and contributes a significant amount to the wider economy. The Bar Council has produced a number of Brexit papers[footnoteRef:21] and there have been House of Commons and House of Lords Select Committees.[footnoteRef:22] [18:  These include: Commercial Bar Association, ‘Brexit Report: Conflict of Laws Sub-Group’, 5 January 2017; Financial Markets Law Committee, ‘Issues of Legal Uncertainty Arising in the Context of the Withdrawal of the UK from the EU – the Application of English Law, the Jurisdiction of the English Courts and the Enforcement of English Judgments’, December 2016; London Litigation Solicitors Association, ‘The impact of Brexit for London litigation’, 15 November 2016; A. DICKINSON, ‘Back to the Future: The UK’s EU Exit and the Conflict of Laws’ J.Priv.Int.L. (Journal of Private International Law), 2016, p 12 at 195; S. MASTERS QC & B. MCRAE, ‘What does Brexit Mean for the Brussels Regime?’ J. Int. Arb. (Journal of International Arbitration), 2016, p 33 at 483; SIR R. AIKENS & A. DINSMORE, ‘Jurisdiction, Enforcement and the Conflict of Laws in Cross-Border Commercial Disputes: What Are the Legal Consequences of Brexit?’ EBLR (European Business Law Review), 2016, p 903; SIR P. GROSS, LMCLQ, 2018, p 222.]  [19:  Including 26 May 2016: Post-Brexit: The fate of Commercial Dispute Resolution in London and on the Continent.]  [20:  APPG on Legal and Constitutional Affairs Report on the Effect of Brexit on Legal Services, 22 October 2018.]  [21:  There are currently 28 Bar Council Brexit Papers. ]  [22:  And see Courts and Tribunals Judiciary Report 2018 ‘English Law, UK Courts and UK Legal Services after Brexit The View Beyond 2019’.] 


7 Despite concern about the possible impact of Brexit on the commercial court and choice of English law and also on London as a centre for commercial arbitration, many have asserted that there are a number of reasons why London remains and will continue to be a popular forum of choice for maritime and commercial dispute resolution,[footnoteRef:23] and have also stressed that there may be opportunities to increase the attractiveness of English law and English courts post Brexit.[footnoteRef:24] [23:  See e.g.; SIR P. GROSS, LMCLQ, 2018, p 222.]  [24:  For example, an end to CJEU references and scope for the increased use of anti-suit injunctions.
] 


8 This article seeks to contribute to this debate by using existing empirical data. First, we identify businesses’ prevailing choices in contract law and choice of forum in Europe (Part II below). Secondly, we identify key factors which influence party choice and underlying mechanisms for businesses’ choice of law and forum (Parts III and IV). We will show that there are a diversity of incentives for both choice of law and choice of forum which means that the influence of individual factors is accordingly less significant than one might expect.

9 This analysis allows us to make a systematic analysis of the possible effects of Brexit (Part V). Whatever form Brexit takes, and regardless of the timing and nature of any transitional arrangements, the idea is that if we know the factors and underlying mechanisms which effect choice of law and jurisdiction, we can predict how any form of Brexit will turn out. We will show that although some of the identified factors influencing party choice are affected by Brexit, others are only affected in the long-term and some factors are not influenced at all. If the changes that Brexit might bring to the UK as a place for international commercial litigation do not touch upon the majority of factors influencing businesses’ choice of law and forum, the impact of Brexit may well be less than expected or feared.
II. Businesses’ current prevailing choices: English substantive law and English forum

10 We have looked at the results of a number of studies published by different institutions in the last ten years to gain an empirical perspective on businesses current choices. All of the studies suggest that English substantive law and an English forum are businesses’ prevailing choices in international business transactions in Europe. 

1. Analysed surveys and empirical data

11 We have analysed the published data from a number of different surveys relating to state court proceedings. We have also looked at data provided by state courts. We have also considered the results of several surveys conducted in the field of international arbitration. Although not directly relevant to the potential impact of Brexit on English courts, these arbitral surveys also illuminate the factors relevant to businesses’ decision making processes in relation to choice of law and choice of forum at the time of conclusion of the contract in an international commercial environment, and accordingly the data from arbitral surveys can provide further helpful evidence. 

12 We have analysed the following data focusing on state court proceedings.[footnoteRef:25] [25:  There is further data available from the Fondation pour le droit continental, P. DURAND-BARTHEZ & F. LENGLART, Choisir son droit – Conséquences économiques du choix du droit applicable dans les contrats internationaux (Paris: L’Harmattan 2012) and from the Oxford European Contract Law Study (2005) conducted by S. VOGENAUER/S. WEATHERILL (175 EU-enterprises were surveyed), S. VOGENAUER/S. WEATHERILL, The Harmonisation of European Contract Law (Oxford: Hart 2006), 105-143. The latter has in parts similar questions to the Oxford Civil Justice Survey (2008) and in parts focuses more on the question of harmonisation of European contract law. We therefore focus on the data of the more current study.] 

(1) Oxford Civil Justice Survey (2008).[footnoteRef:26] This survey was conducted by the Oxford Institute of European and Comparative Law and the Oxford Centre for Socio-Legal-Studies and contains the responses of 100 European businesses.[footnoteRef:27] [26:  ‘Civil Justice Systems in Europe: Implications for Choice of Forum and Choice of Contract Law - A Business Survey’ (2008), www.fondation-droitcontinental.org/fr/wp-content/uploads/2013/12/oxford_civil_justice_survey_-_summary_of_results_final.pdf.]  [27:  The respondents of the survey were based in: Germany (19%), England (17%), France (16%), Italy (16%), Netherlands (9%), Poland (7%), Spain (6%), Switzerland (3%), Belgium (2%), Others (5%). Oxford Civil Justice Survey (2008), question 1, p 4.] 

(2) A study from within the German jurisdiction commissioned by the German Ministry of Justice and conducted by the German Professor Leuschner, the Leuschner Study (2014).[footnoteRef:28] It contains two parts, receiving responses from 1,220 German businesses and 193 responses from arbitration experts. [28:  ‘ “AGB-Recht für Verträge zwischen Unternehmen” - Unter besonderer Berücksichtigung von Haftungsbeschränkungen’, www.bmjv.de/SharedDocs/Downloads/DE/Fachinformationen/Abschlussbericht-AGB-Forschungsprojekt.pdf?__blob=publicationFile.] 

(3) BIICL Study (2015), conducted as part of their Ministry of Justice Analytical Series, “Factors Influencing International Litigants’ Decisions to Bring Commercial Claims to the London Based Courts”.[footnoteRef:29] In this survey, 161 responses were received to the questionnaire with a majority of questionnaire respondents (51%) from the UK, followed by respondents from other EU Member States (32%).[footnoteRef:30] Additionally, this survey collected data from 54 respondents that participated in face-to-face or telephone interviews.  [29:  ‘Factors Influencing International Litigants’ Decisions to Bring Commercial Claims to the London Based Courts’ 2015, assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/396343/factors-influencing-international-litigants-with-commercial-claims.pdf.]  [30:  BIICL Survey (2015), Q1, p 44. The respondents form a group of 97 working in a ‘law firm’, 52 in ‘chambers’, 41 in ‘academia’ and 14 in a ‘company’ (and 20 in other fields).] 


13 We have also analysed data on the number of cases and information on parties litigating in state courts including: 
(1) The annual Portland Review of the London Commercial Court[footnoteRef:31].  [31:  With the latest report of 2019, portland-communications.com/wp-content/uploads/2019/05/Commercial-Courts-Report-2019.jpg.] 

(2) Facts and figures on cases in the German courts are taken from data published by the German Statistisches Bundesamt (German Federal Statistical Office).[footnoteRef:32] [32:  ‘Rechtspflege – Zivilgerichte’ (2017), www.destatis.de/DE/Publikationen/Thematisch/Rechtspflege/GerichtePersonal/Zivilgerichte2100210177004.pdf?__blob=publicationFile.] 


14 Several arbitral surveys were analysed:[footnoteRef:33] [33:  In addition to the listed studies, we have also used findings from the Cuniberti-Study (2014) on ICC-Awards, G. CUNIBERTI, ‘The International Market for Contracts: The Most Attractive Contract Laws’, 34 Nw. J. Int'l L. & Bus. (Northwestern Journal of International Law & Business), 2014, pp 455 ff.] 

(1) The survey of the School of International Arbitration, Queen Mary University, London, Choices in International Arbitration (2010).[footnoteRef:34] In this survey, an online questionnaire was completed by 136 respondents and 67 face-to-face or telephone interviews with corporate counsel were conducted. [34:  ‘2010 International Arbitration Survey: Choices in International Arbitration’, www.arbitration.qmul.ac.uk/media/arbitration/docs/2010_InternationalArbitrationSurveyReport.pdf.] 

(2) Data in relation to arbitration from the London Court of International Arbitration (LCIA), Facts and Figures (2017).[footnoteRef:35]  [35:  ‘Facts and Figures 2017, Casework Report’, www.lcia.org/LCIA/reports.aspx.] 

(3) Data from the Queen Mary School of International Arbitration with a 2018-survey on “The Evolution of International Arbitration.”[footnoteRef:36] The Queen Mary Survey (2018) was conducted with 922 respondents in a questionnaire and 142 face-to-face or telephone interviews – although only the questionnaire responses were used to create the empirical data of the study.[footnoteRef:37] [36:  ‘2018 International Arbitration Survey: The Evolution of International Arbitration’, www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF.]  [37:  Queen Mary School of International Arbitration Survey (2018), p 41. The group of respondents consisted of private practitioners (47%), full-time arbitrators (10%), in-house counsel (10%), ‘arbitrator and counsel in approximately equal proportion’ (12%), and others (21%).] 


15 It is important to note at the outset that empirical data, although allowing interesting insights, has its deficiencies. For example, the Oxford Civil Justice Survey (2008) and the BIICL Survey (2015) only surveyed a relatively small number of companies (less than 200), where the risk for bias and misleading data is relatively higher. Due to the selection of respondents there is the risk of a selection bias at a first level. This is followed by the risk of a response or non-response bias on a second level, created by the self-selection of the consulted respondents that actually replied to the questionnaire.[footnoteRef:38] However, with these limitations in mind, the empirical data can be a valuable addition to academic theory. [38:  R. TOURANGEAU, ‘Experimental Design Considerations for testing and Evaluating Questionnaires’, in S. Presser, J. M. Rothgeb, M. P. Couper, J. T. Lessler, E. Martin, J. Martin, E. Singer (eds), Methods for Testing and Evaluating Survey Questionnaires (Hoboken, New Jersey: John Wiley & Sons, Inc. 2004), Ch. 11, p 209 at 215.] 


2. Prevailing choice of English substantive law 

16 All of the analysed surveys suggest that English substantive law is the prevailing choice of businesses in international commercial contracts.[footnoteRef:39] The 100 questioned European businesses in the Oxford Civil Justice Survey (2008) replied that their “preferred choice of governing contract law” when conducting cross-border transactions was English law.[footnoteRef:40] Similarly, in the BIICL Survey (2015), amongst the 224 respondents, 54.9% of them (123 respondents) replied in the positive, that they had agreed upon or recommended a choice of law clause in favour of English law in the last five years.[footnoteRef:41] When asked for the approximate percentage of a choice of law clause in favour of English law, 18.8% of respondents choose English law in their vast majority of cases (90-100%) and an additional 34.4% choose English law in most of their cases (60-90%).[footnoteRef:42] [39:  Except for the German Leuschner Study, where exceptionally Swiss law was named first, followed by English law. See also G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), p 10. See also English law as prevailing choice in Oxford European Contract Law Study 2005, S. VOGENAUER/S. WEATHERILL, The Harmonisation of European Contract Law, p 105 at 123f. (table 5 and 6).]  [40:  Question 17.1, 17.2, Oxford Civil Justice Survey (2008), p 14. Top three responses: English law (23%), Swiss law (19%) and German law (14%). Multiple answers were possible. These are the results of question 17.2 taking into account respondents’ total answers. Only taking into account respondents’ first answers changes the numbers to England (21%), Germany (16%), France (14%), Switzerland (14%), Oxford Civil Justice Survey (2008), question 17.1, p 14.]  [41:  BIICL Survey (2015), Q12, p 48.]  [42:  BIICL Survey (2015), Q16, p 48. Only 96 out of 215 respondents replied to this question. 18 respondents (90-100%), 33 respondents (60-90%), 12 respondents (30-60%), 33 respondents (0-30%).] 


17 In the field of arbitral dispute resolution, again choice of English substantive law prevails: In the Queen Mary Survey (2010) the respondents most frequently chose as governing law the “law of home jurisdiction” and secondly “English law”.[footnoteRef:43] In a study of more than 4,400 international contracts by approximately 12,000 parties who participated in arbitrations under the aegis of the International Chamber of Commerce, the laws of five jurisdictions worldwide dominated the international market for contracts. Amongst these five jurisdictions, the commercial parties strongly prefer the law of two of these jurisdictions – English and Swiss law.[footnoteRef:44] Moreover, the arbitral experts in the German Leuschner Study (2014) replied that if in a domestic German contract foreign law was chosen, it would mostly be Swiss law (79.3%) or English law (49.6%).[footnoteRef:45] Further, in the London Court of International Arbitration (LCIA), in 2017, 85% of cases had a choice of law in favour of English law.[footnoteRef:46]  [43:  The results of the first three named answers were: ‘Law of home jurisdiction’ (44%), ‘English law’ (25%), ‘Swiss law’ (9%). Queen Mary School of International Arbitration Survey (2010), chart 9, p 13.]  [44:  G. CUNIBERTI, 34 Nw. J. Int'l L. & Bus. 2014, p 455 at 509.]  [45:  1st Swiss law (79,3%), 2nd English law (49,6%). Leuschner Study (2014), Questionnaire for Arbitration experts, Question 7a, p 200.]  [46:  LCIA, Facts and Figures (2017), p 9, www.lcia.org/LCIA/reports.aspx.] 


3. Prevailing choice of English forum 

18 The analysed empirical data also suggests that London is the forum most selected by businesses in international business transactions in Europe (at least when a party cannot achieve home court jurisdiction).[footnoteRef:47]  [47:  See coming to the same conclusion: G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), p 10. For a further explanation of prevalence of first, home court jurisdiction, and second, a neutral forum: see below section: IV. 2. (1).] 


19 In the Oxford Civil Justice Survey (2008), the 100 European businesses replied that their “preferred choice of forum” in cross-border transactions was England.[footnoteRef:48] Asking the same 100 European businesses which European country had according to their view the most favourable “civil justice system”, England was named first.[footnoteRef:49] In the BIICL Study (2015), out of the 224 respondents 51.3% (115 respondents) replied in the positive, that they had agreed upon or recommended a choice of court agreement in favour of English courts in the last five years.  [48:  Top 5 responses: England (17%), Arbitration (16%), Italy (12%), Germany (10%) and Switzerland (10%). Oxford Civil Justice survey (2008), question 30, p 26.]  [49:  Oxford Civil Justice Survey (2008), question 37.1, 37.2, p 34, 35. Multiple answers were possible. Taking the total answers into account (37.2): England (26%), Germany (21%), Switzerland (15%). Taking only respondents’ first answers into account (37.1): England (31%), Germany (24%), France (11%), Switzerland (11%).] 


20 Moreover, the London Commercial Court has a highly international case load, particularly in in comparison to the state courts of other EU-Member States. According to the Portland Commercial Court Report, in March 2018-March 2019 non UK litigants accounted for 60% of users in the London Commercial Court.[footnoteRef:50] This is in line with data made available from the Admiralty and Commercial Courts for the BIICL Study (2015). This data suggested that since 2010, around 80% of Commercial Court cases each year have involved at least one foreign party and in almost 50% of all cases, all parties were foreign.[footnoteRef:51]  [50:  Portland Commercial Court Report, 2019, portland-communications.com/wp-content/uploads/2019/05/Commercial-Courts-Report-2019.jpg.]  [51:  BIICL Survey (2015), p 10, para. 4.1. ‘Foreign’ in the BIICL Survey (2015) statistics means ‘outside England & Wales. Thus, it includes Scotland and Northern Ireland, Admiralty and Commercial Courts’. Statistical data was provided to BIICL on 10 February 2014. Records of cases with exclusively foreign parties have only been available for 2012 onwards.] 


21 The numbers in other European state courts draw a different picture. For example, data from the German courts reveal a far smaller percentage of international cases. According to the empirical data publishes by the German Statistisches Bundesamt (German Federal Statistical Office), in the German “Landgerichte”, which are the civil courts of first instance for claims with a value of 5,000 EUR or more, in 2017, there were only 2.7% of international claimants, 1.7% seated in a EU-Member state and 1.0% from outside the EU.[footnoteRef:52]  [52:  ‘Rechtspflege – Zivilgerichte‘ (2017), Fachserien 10, Reihe 2.1, Statistisches Bundesamt, p 60, no. 5.3, www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Downloads-Gerichte/zivilgerichte-2100210177004.pdf?__blob=publicationFile.] 


22 The core message to be concluded from the analysed empirical data is that English substantive law and forum are businesses preferred choices. Indeed, the widespread perception that English contract law and English courts are currently regularly selected by international businesses underpins concerns about the possible effect of Brexit. In the following sections we will analyse to what extent this concern is well placed. 

III. Factors influencing businesses’ choice of contract law 

23 Having shown that English law and forum are businesses’ favourite choice in international commercial disputes, the next question is which factors influence business choice and accordingly contribute to the popularity of English law and forum. Article 3 of the Rome I Regulation embodies the principle of party autonomy with regards to choice of contract law and therefore vests commercial parties with a wide freedom of choice of law. Which incentives exist for choice of contract law and what level of influence do they have on businesses’ choice?

24 In the next section we identify a list of the key factors that influence party choice of contract law. We will then use these factors to explore further the underlying mechanisms that drive businesses’ choice of law.

1. Diversity of factors influencing businesses’ choice of contract law

We have identified 10 factors that influence businesses’ choice of contract law.[footnoteRef:53] [53:  This list does of course not claim to be conclusive but identifies some of the most typical and major factors, influencing the majority of businesses in their choice of law.] 


(1) Substantive law
25 That the content of the substantive law itself has an influence on businesses’ choice of contract law finds support in empirical data. For example, in the Leuschner Study (2014) the businesses replied that the possibility of limiting liability as a supplier against its customers is of high importance.[footnoteRef:54] Further, in the Oxford Civil Justice Survey (2008), the businesses ranked the “contract law” as the most important factor influencing their choice of contract law for cross-border transactions.[footnoteRef:55] They also ranked “contract law” the fourth most important factor as grounds for avoidance of a specific contract law, if they do avoid a contract law.[footnoteRef:56] In the BIICL Survey (2015), the respondents replied that the most decisive factor driving their decision to agree on a choice of English law was the “quality/certainty of the law.”[footnoteRef:57] [54:  L. LEUSCHNER/F. MEYER, AGB-Recht für Verträge zwischen Unternehmen, Abschlussbericht (BMJV) 2014, survey no. 2, Question 21, p 249.]  [55:  ‘When choosing a governing contract law for cross-border transactions, to what extent do you take into account the following factors?’, Oxford Civil Justice Survey (2008), question 19, p 17.]  [56:  Oxford Civil Justice Survey (2008), question 21, p 20. Their highest ranked grounds for avoidance were ‘predictability of the outcomes’ (1st), ‘corruption’ (2nd), ‘fairness of the outcomes’ (3rd).]  [57:  BIICL Survey (2015), Q25, p 51. This answer was followed by naming second most the ‘efficiency of English law in commercial disputes’ and naming third most the ‘combination with choice of court’. Taking into account respondents’ answers that the factor was ‘decisive’: ‘quality/certainty of the law’ (57 respondents), ‘efficiency of English law in commercial disputes’ (43 respondents), ‘combination with choice of court’ (30 respondents).] 


(2) Familiarity
26 Familiarity with a legal system is attractive for businesses. It enables businesses to be efficient as it saves research and information costs.[footnoteRef:58] The necessity for legal advice on the content of foreign law and the adaption of the contract and businesses’ standard forms creates higher transaction costs. Moreover, selecting a familiar law avoids insecurities which arise when business fear unforeseen details of a foreign law.[footnoteRef:59] This is reflected in the businesses’ responses in the empirical data, as their preferred choice is first, the law of the home jurisdiction and second, if this fails, a familiar law.[footnoteRef:60] Further support can be drawn from the arbitral data in the Queen Mary Survey (2010) where respondents ranked “familiarity with and experience of the particular law” as third highest “top influences on the choice of the law governing the substance of the dispute”.[footnoteRef:61] Further, in this study, in interviews, respondents suggested that familiarity is a powerful influence and some interviewees reported that if they had not been able to adopt their own national law as the governing law, they would seek alternatives that have a similarity with their law.[footnoteRef:62] [58:  See also: P. MANKOWSKI, ‘Überlegungen zur sach- und interessengerechten Rechtswahl für Verträge des
internationalen Wirtschaftsverkehrs’, RIW (Recht der internationalen Wirtschaft) 2003, p 2 at 3; J. MORGAN, Contract law Minimalism, A Formalist Restatement of Commercial Contract Law (Cambridge, UK: Cambridge University Press 2013), p 189.]  [59:  P. MANKOWSKI, RIW 2003, p 2 at 3; G. CUNIBERTI, 34 Nw. J. Int'l L. & Bus. 2014, p 455 at 455.]  [60:  See extensive evaluation of the importance of these factors in: S. VOGENAUER, ‘Regulatory Competition through Choice of Contract Law and Choice of Forum in Europe: Theory and Evidence’, ERPL (European Review of Private Law) 2013, p 13 at 35 ff. (77); and on arbitral perspective: Queen Mary School of International Arbitration Survey (2010), chart 9, p 13. In the Queen Mary Survey (2010), the respondents were asked for the governing law the corporations most frequently choose when they were free to do so. The 136 respondents replied with 44% naming ‘law of home jurisdiction’.]  [61:  Queen Mary School of International Arbitration Survey (2010), chart 8, p 12. Their top ranked factors were ‘neutrality and impartiality of the legal system’ (1st), ‘appropriateness for type of contract’ (2nd).]  [62:  Queen Mary School of International Arbitration Survey (2010), p 11.] 


(3) Arbitration friendliness
27 “Arbitration Friendliness” is a further factor attracting businesses to select a certain law. A pulling incentive in regard to arbitration is that the jurisdiction provides for a well-established but at the same time very restrictive level of intervention by the state courts into the arbitral proceedings.[footnoteRef:63] Further it is of importance for businesses’ choice of law that the seat of the arbitral tribunal is in a state that has ratified the New York Convention.[footnoteRef:64] “Arbitration” as factor influencing choice of governing contract law in cross-border transactions was ranked seventh highest in the Oxford Civil Justice Survey (2008).[footnoteRef:65]  [63:  G. BORN, International Arbitration: Law and Practice (Alphen aan den Rijn: Kluwer Law International BV, 2. ed. 2016), § 6.04, p 123; P. MANKOWSKI, Rechtskultur (Tübingen: Mohr Siebeck 2016), p 416; J. MORGAN, Contract law Minimalism, p 175.]  [64:  G. BORN, International Arbitration: Law and Practice, § 6.04, p 123.]  [65:  Oxford Civil Justice Survey (2008), question 19, p 17.] 


(4) Legal tradition (common law/civil law)
28 Legal tradition plays a role for businesses in their choice of law. In this regard, common law acts as an incentivising factor as opposed to civil law.[footnoteRef:66] One reason for this is familiarity because of the wide spread use of common law in the world. Judges from common law jurisdictions take into account decisions of the courts of other common law jurisdictions and consult scholarly writing from those other common law jurisdictions which creates a mutual influence between the common law jurisdictions.[footnoteRef:67] Further, the absence of any general “duty of good faith” or principle of “reasonableness” is, according to some, an incentivising factor for businesses to choose common law instead of civil law as it allows for more foreseeability and legal certainty in relation to the outcome of a dispute.[footnoteRef:68] Moreover, there is a wide-spread use of model contracts in international transactions that are mostly drafted in English language.[footnoteRef:69] This extended use of English language entails as a consequence a common law drafting style that lawyers even in civil law jurisdictions familiarise themselves with.[footnoteRef:70] [66:  See also M. COESTER, ‘Comment on Vogenauer’, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution (München : Beck 2013), p 285 at 285; also finding that legal tradition plays a role: Fondation pour le droit continental, P. DURAND-BARTHEZ & F. LENGLART, Choisir son droit, p 182.]  [67:  LORD REED, ‘Comparative Law in the Supreme Court of the United Kingdom’, 82 RabelsZ (Rabels Zeitschrift fuer auslaendisches und internationales Privatrecht) 2018, p 563 at 565.]  [68:  This is argued by J. MORGAN, Contract law Minimalism, p 187 and by the brochure ‘England and Wales: The jurisdiction of choice’, 2007, p 5.]  [69:  G. CORDERO-MOSS, International Commercial Contracts, Applicable sources and enforceability (Cambridge: Cambridge University Press 2014), p 8; only with regard to the wide spread use of model contracts: LORD REED, 82 RabelsZ 2018, p 563 at 574.]  [70:  G. CORDERO-MOSS, International Commercial Contracts, pp 8 ff.] 


(5) English language and/or Multilingualism
29 English language is a further attractive incentive towards the choice of a contract law. The English language is the common language in international business transactions.[footnoteRef:71] As translation of contracts and documents creates costs, extra time and insecurities with regard to language interpretation, parties may perceive an advantage in choosing English as the contract language and accordingly English law. English language is also accessible[footnoteRef:72] and through this accessibility, the proceedings, the interpretation of the law and the court judgements are easily accessible for international parties.[footnoteRef:73] [71:  G. CORDERO-MOSS, International Commercial Contracts, p 10; G. BORN, International Arbitration and Forum Selection Agreements, Drafting and enforcing (The Hague: Kluwer Law International 5th ed. 2016), p 7.]  [72:  See also SIR W. BLAIR, ‘Contemporary Trends in the Resolution of International Commercial and Financial Disputes’, Durham University, ICCL Lecture 2016, p 5; Brochure, ‘England and Wales: The jurisdiction of choice’, 2007, p 8; M. COESTER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 285 at 286.]  [73:  Brochure, ‘England and Wales: The jurisdiction of choice’, 2007, p 8; M. COESTER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 285 at 286.] 


30 Besides English language, the linguistic factor of “multilingualism” is an incentive for parties to choose a certain contract law. This is an especially attractive factor for a country such as Switzerland, which offers as native languages three important languages in European trade (German, French and Italian).[footnoteRef:74] Not only are the lawyers educated in different languages and judgements published in different languages,[footnoteRef:75] but also codes and the commentaries on legal resources are available in different languages and therefore more assessable for parties to international dispute resolutions.[footnoteRef:76] [74:  S. VOGENAUER, ERPL 2013, p 13 at 59; S. VOIGT, ‘Are International Merchants Stupid? Their Choice of Law Sheds Doubt on the Legal Origin Theory’, JELS (Journal of Empirical Legal Studies) 2008, p 1 at 17.]  [75:  The language of proceedings and the judgements depends on the official language(s) of the individual Canton. See further J. GSCHWEND, in Basler Kommentar zur ZPO (Basel: Helbing Lichtenhahn Verlag, 3. ed. 2017), Art. 129 ZPO, para. 3.]  [76:  See for example the Swiss Civil Code available in five different languages (German, French, Italian, Romansh, English) online: www.admin.ch/opc/en/classified-compilation/19070042/index.html; S. VOIGT, JELS 2008, p 1 at 17.] 


31 The factor “language” was ranked 11th out of 23 listed factors in the Oxford Civil Justice Survey (2008).[footnoteRef:77] In the BIICL Survey (2015), 57% of the respondents ranked the factor “language” as a factor that had driven their decision to agree on a choice of English law.[footnoteRef:78] [77:  Oxford Civil Justice Survey (2008), question 19, p 17.]  [78:  92 out of 161 respondents ranked ‘language’ as ‘relevant’ (50), ‘very relevant’ (28) or ‘decisive’ (14). Multiple answers were possible. BIICL Survey (2015), Q25, p 51. ] 


(6) (Impression of) Neutrality of the law
32 [bookmark: _Hlk31470499]A sixth incentive for choice of contract law is the impression of neutrality of a law. “Neutral” in this sense is associated by the parties in two ways. On the one hand, a neutral law means the law of a third country, which is not connected to any of the contracting parties. On the other hand, some parties associate neutral with a diffuse perception of a contract law that is fair and unbiased between contracting partners. Business parties like to choose a “neutral” law of a third state, if the bargaining for the law of their home jurisdiction has failed in the negotiations.[footnoteRef:79] The advantage of such a solution is that none of the parties has comparatively the advantage of needing to invest less information cost to determine the law than the other contracting partner. It is a rational selection as the parties thus interact on a level playing field. When looking for a “neutral law”, parties might also be considering “political neutrality”, meaning security and military political neutrality of a state. In this latter respect neutrality according to international law and political neutrality of a state create an attractive incentive for a jurisdiction for its choice of law.[footnoteRef:80] For example, Swiss law is often associated with a reputation of neutrality, impartiality and stability.[footnoteRef:81] Therefore, the factor “neutrality” is an incentive for choice of law in two ways – mainly, in the sense that it is the law of a third state, none of the contracting parties is connected with, but also for some businesses it is an incentive through the association of an impression of “political neutrality” and a law which is fair and unbiased between the parties. [79:  P. MANKOWSKI, RIW 2003, p 2 at 5; Fondation pour le droit continental, P. DURAND-BARTHEZ & F. LENGLART, Choisir son droit, p 182.]  [80:  P. MANKOWSKI, RIW 2003, p 2 at 5.]  [81:  S. VOGENAUER, ERPL 2013, p 13 at 60; E.-M. KIENINGER, Wettbewerb der Privatrechtsordnungen im Europäischen Binnenmarkt, Studien zur Privatrechtskoordinierung in der Europäischen Union auf den Gebieten des Gesellschafts- und Vertragsrechts (Tübingen: Mohr Siebeck 2002), p 289; S. VOIGT, JELS 2008, p 1 at 17.] 


33 In the Queen Mary Survey (2010), respondents ranked “neutrality and impartiality of the legal system” highest when asked about their “top influences on the choice of the law governing the substance of the dispute”.[footnoteRef:82] [82:  Queen Mary School of International Arbitration Survey (2010), chart 8, p 12.] 


(7) (Impression of) Stability of the legal system
34 The stability of a legal system is a further factor influencing businesses’ choice of contract law. The jurisdiction should be politically and legislatively stable.[footnoteRef:83] This general fear of choosing the law of an instable or corrupt state is reflected by businesses high ranked answers in empirical data that (absence of) “corruption” would influence their choice.[footnoteRef:84] [83:  See also P. MANKOWSKI, RIW 2003, p 2 at 3; E. A. O’HARA/L. E. RIBSTEIN, The Law Market (Oxford: Oxford University Press 2009), Policy Arguments, p 19 at 28.]  [84:  Oxford Civil Justice Survey (2008), question 19, p 17. The responses of the businesses revealed ‘corruption’ as third most important factor after ‘contract law’ (1st) and ‘fairness of the outcomes’ (2nd).] 


(8) (Impression of) Predictability of the outcome
35 The predictability and foreseeability of a decision is also an important incentive in favour of a choice of law.[footnoteRef:85] Businesses do not like uncertainty. The choice of law clause itself allows businesses to create more predictability and legal certainty.[footnoteRef:86] The more the legal provisions of a national contract law are interpreted in case law in international commercial contexts, the greater the predictability of the outcome of the interpretation of that national contract law. [85:  J. MORGAN, Contract law Minimalism, p 187.]  [86:  E. A. O’HARA/L. E. RIBSTEIN, The Law Market, Choice-of-Law Principles, p 37 at 37.] 


36 In the Oxford Civil Justice Survey (2008), “predictability of the outcomes” was ranked fourth most important factor.[footnoteRef:87] Asking the businesses in the negative for their grounds for avoidance of a specific contract law, they ranked “predictability of the outcomes” as most important factor to avoid a contract law.[footnoteRef:88] In the BIICL Survey (2015), the respondents named “quality/certainty of the law” as the most important factor driving their decision to agree on a choice of English law.[footnoteRef:89]  [87:  Oxford Civil Justice Survey (2008), question 19, p 17. The responses of the businesses revealed as most important factors the ‘contract law’ (1st), the ‘fairness of the outcomes’ (2nd), ‘corruption’ (3rd).]  [88:  Oxford Civil Justice Survey (2008), question 21, p 20.]  [89:  BIICL Survey (2015), Q25, p 51.] 


(9) Forum
37 The forum itself also influences the choice of law in business contracts. The choice of substantive law and the choice of forum are closely interlinked and often synchronized by the parties.[footnoteRef:90] The coordination of choice of law and forum is also a rational choice of parties. It is efficient to match the two choices as this saves cost and time in dispute resolution.[footnoteRef:91] This link is explored further in section 2 (2) below.  [90:  M. COESTER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 285 at 286; R. FENTIMAN, International commercial litigation (Oxford: Oxford University Press 2015), para. 5.77, 7.16.]  [91:  R. FENTIMAN, International commercial litigation, para. 5.77, 7.15f.] 


(10) Large financial, insurance and re-insurance sector
38 A large financial, insurance and re-insurance sector constitutes a further pull-factor in favour of the choice of a contract law. Many international commercial contracts especially in the finance and re-insurance sector are subject to English law.[footnoteRef:92] England possesses a proportionally larger financial sector than in other European countries.[footnoteRef:93] Besides the law of New York, it is English law and the English courts that are very frequently used in international financial contracts.[footnoteRef:94] And in the insurance sector, many foreign parties have English insurers, for whom the English law and the English courts are the local choice.[footnoteRef:95] All this creates an inflow towards the choice of English law and forum, making a large financial, insurance and re-insurance sector another incentive for businesses’ choice of law. This is also mirrored in the data of the BIICL Survey (2015) where the respondents commented on a question related to agreeing upon /recommending a choice of law clause in favour of English law. The respondents commented that business sectors where English law was frequently used included marine insurance, shipping, finance, trade, construction, energy, employment, banking, shares and& debts issues and pensions,[footnoteRef:96] thereby showing the interlink between business sectors and specific substantive law choices. “Appropriateness for type of contract” was ranked second highest factor for influences on businesses’ choice of the law governing the substance of the dispute in the Queen Mary Survey (2010).[footnoteRef:97] Moreover, case numbers in the London Commercial Court support the interlink between business sectors and choice of law. Amongst the 258 cases heard in the London Commercial Courts between March 2018 and March 2019, 15.9% were from the litigation type “finance”.[footnoteRef:98] In the 158 cases heard in the commercial courts between March 2017 and April 2018, Bbanking and fFinancial sServices was the most common sector represented.[footnoteRef:99] [92:  R. FENTIMAN, International commercial litigation, para. 1.16.]  [93:  S. VOGENAUER, ERPL 2013, p 13 at 60.]  [94:  SIR W. BLAIR, ‘Contemporary Trends in the Resolution of International Commercial and Financial Disputes’, Durham University, ICCL Lecture 2016, p 13.]  [95:  With regard to the courts see also: R. FENTIMAN, International commercial litigation, para. 1.16.]  [96:  BIICL Survey (2015), p 13 (with reference to Q15, p 48 of the survey).]  [97:  Queen Mary School of International Arbitration Survey (2010), chart 8, p 12.]  [98:  Portland Commercial Court Report 2019, p 3, portland-communications.com/pdf/Commercial-Courts-Report-2019.pdf?utm_medium=email&utm_campaign=Send%20email&utm_content=Send%20email+&utm_source=Email%20marketing%20software&utm_term=here.]  [99:  Portland Commercial Court Report 2018, p 1, portland-communications.com/pdf/Portland-commercial-courts-report-2018.pdf.] 


2. Observed underlying mechanisms for businesses’ choice of contract law

Establishing a list of influential factors that incentivise businesses’ choice of contract law, has allowed us to identify three underlying mechanisms for businesses’ choice of law. 

(1)	Favour of home jurisdiction and by default of a neutral law
39 Businesses in international commercial transactions strongly favour the law of their home jurisdiction and in default of this choice, a neutral law. The driving factor for businesses’ preference for the law of their home jurisdiction is familiarity[footnoteRef:100] (one of the factors identified and explained above).[footnoteRef:101] As an alternative to the favouring of the home jurisdiction, if it fails to be achieved in negotiations, parties prefer to select a “neutral law”.[footnoteRef:102] Again the preference for a neutral law is also considered above.[footnoteRef:103] The combination and order of preference of these two factors is a driving, underlying mechanism for businesses’ choice of law. [100:  See also: G. BORN, International Arbitration: Law and Practice, § 13.04, p 258; concluding the result that familiarity is one of the most important factors: S. VOGENAUER, ERPL 2013, p 13 at 77; E. BRÖDERMANN, ‘Choice of Law and Choice of UPICC Clauses in the Shadow of the Dispute Resolution Clause’, Hamburg Law Review 2016, p 21 at 21 and 24; G. WAGNER, Rechtsstandort Deutschland im Wettbewerb (München: C.H.Beck 2017), p 80.]  [101:  See above factor (2).]  [102:  P. MANKOWSKI, RIW 2003, p 2 at 5; coming to the same results from the analysis of the different empirical studies: G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), pp 25ff.]  [103:  See above factor (6).] 


40 For example, in the Queen Mary Survey (2010), the respondents were asked for the governing law the corporations most frequently choose when they were free to do so. The 136 respondents replied with 44% naming “law of home jurisdiction”.[footnoteRef:104] Further, in the interviews in the Queen Mary Survey (2010), the interviewees described that in contractual negotiations each party normally proposes its national law as the governing law of the contract, or one party puts forward its national law in its standard terms and conditions. However, when the bargaining power of the parties is equally matched, the “home” law will normally be rejected and the parties will find a mutually acceptable solution. In such cases a “neutral” law will be chosen.[footnoteRef:105]  [104:  Queen Mary School of International Arbitration Survey (2010), chart 9, p 13.]  [105:  Description of interviews in: Queen Mary School of International Arbitration Survey (2010), p 14.] 


(2)	Choice of contract law and choice of forum are interlinked
41 A strong interlink between businesses choice of law and choice of forum exists, finding support in empirical data. First, a synchronisation can be observed in different studies. The questionnaire of the Oxford Civil Justice Survey (2008) highlights the interrelation between choice of law and forum. Asking the 100 European businesses for the extent to which they take into account different factors when choosing a governing contract law for cross-border transactions, the 5th highest ranked factor out of 23 listed factors was “quality of judges and courts”.[footnoteRef:106] This shows the influence of forum-connected factors onto choice of law by businesses. The interrelation also works the other way around. Asking the same businesses about the extent to which they take into account different factors when choosing a dispute resolution forum for cross-border transactions, the 6th highest ranked factor out of 23 listed factors was “contract law”.[footnoteRef:107] [106:  Oxford Civil Justice Survey (2008), question 19, p 17.]  [107:  Oxford Civil Justice Survey (2008), question 33, p 28.] 


42 In the BIICL Survey (2015) the respondents ranked “combination with choice of court” as the third most decisive factor driving their decision to agree on a choice of English law.[footnoteRef:108] In the same survey, respondents were asked if they would consider bringing a case under English law to another jurisdiction.[footnoteRef:109] Their answers revealed that it was very unlikely for the most respondents – almost three quarters - to split their choice of English contract law from the choice of English forum.[footnoteRef:110] [108:  BIICL Survey (2015), Q25, p 51. ‘Combination with choice of court’ being decisive for 30 respondents out of 161 responses. Only higher ranked factors were ‘quality/certainty of the law’ (decisive for 57 respondents) and ‘efficiency of English law in commercial disputes’ (decisive for 43 respondents).]  [109:  BIICL Survey (2015), Q27, p 52.]  [110:  143 respondents replied out of which 13 responded ‘not applicable’. Therefore, 94 responses out of 130 responses were ‘not very likely’ (48 responses) and ‘unlikely’ (46 responses). BIICL Survey (2015), Q27, p 52. See further, analysis of the study on p 25 of the BIICL Survey (2015).] 


43 The same interdependency can be observed in arbitration: In arbitral proceedings with the London Court of International Arbitration (LCIA), 85% of cases provided for a choice of English law with 94% of cases with a choice for London as arbitral seat.[footnoteRef:111] In arbitral proceedings at the Swiss Chambers‘ Arbitration Institution 75% of all cases between 2004-2015 provided for a choice of Swiss law, with 98% of the cases seated in Switzerland.[footnoteRef:112] Additionally, in the Queen Mary Survey (2010) when questioned whether the choices made by parties about aspects of the arbitration clause (and therefore seat of arbitration, lex arbitri and applicable law to the merits) influenced one another, 68% replied in the positive, stating that “yes”, these factors influenced one another.[footnoteRef:113] [111:  LCIA, Facts and Figures – 2017 Casework Report, p 9, 10. These numbers are still interdepending, though declining in the LCIA 2018 Annual Casework Report with 76% of choice of English law in LCIA arbitration and now only 88% of proceedings with arbitral seat in England, LCIA 2018 Annual Report, p 11.]  [112:  Swiss Chambers’ Arbitration Institution, Commented Statistics 2015, p 5, www.swissarbitration.org/files/515/Statistics/Commented%20Statistics%202015%20final%2020160810.pdf.]  [113:  Queen Mary School of International Arbitration Survey (2010), chart 6, p 9.] 


44 From an economic point of view, it is efficient for contracting parties to synchronise the choice of contract law with the choice of forum.[footnoteRef:114] There are four reasons for this: First, the synchronisation allows the parties to save costs.[footnoteRef:115] If a law applies that is foreign to the forum, costs can arise in connection with expert opinions on foreign law and the translation of documents. Second, a synchronisation of law and forum allows for faster proceedings. If an expert opinion is necessary, this not only increases the costs but also delays the proceedings.[footnoteRef:116] Third, additionally, the judges of a forum are most experienced with the law of their forum. They are aware of nuances of a legal regulation and underlying policies which enables them to apply the law of their home jurisdiction with the most experience.[footnoteRef:117] More uncertainty is added if the parties select a law foreign to the forum[footnoteRef:118] because when interpreting foreign law, judges will mainly depend on the quality and persuasion of experts on foreign law.[footnoteRef:119] Fourth, a further level of legal uncertainty is introduced to the proceedings when selecting foreign law, as additional questions on conflict of laws are created.[footnoteRef:120] [114:  See also P. MANKOWSKI, RIW 2003, p 2 at 4; also mentioning this observation of interconnection between choice of law and forum, without much further explanation as to the reasons: G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), p 23.]  [115:  P. MANKOWSKI, RIW 2003, p 2 at 4; R. FENTIMAN, International commercial litigation, para. 5.77, 7.16.]  [116:  R. FENTIMAN, International commercial litigation, para. 7.16.]  [117:  A. O’HARA/L. E. RIBSTEIN, The Law Market, The Creation of a Law Market, p 65 at 68 f.]  [118:  P. MANKOWSKI, RIW 2003, p 2 at 4; R. FENTIMAN, International commercial litigation, para. 7.34.]  [119:  R. FENTIMAN, International commercial litigation, para. 7.19.]  [120:  R. FENTIMAN, International commercial litigation, para. 7.16.] 


45 This strong interrelation between choice of law and choice of forum in international business transactions means that when in section V we consider the potential effects of Brexit, we will need to consider the position on choice of law and forum together.

(3)	Network and lock-in effects influence businesses’ choice of contract law
46 Choice of contract law is further strongly influenced by network and lock-in effects. Network effects occur when the value of a good depends from the perspective of the buyer on the quantity of users of the specific good or a compatible good.[footnoteRef:121] Good examples are operating systems for computers[footnoteRef:122] or the use of social networks such as Facebook. The more users utilise a system or a good, the higher the value of the good is for the user. It is not necessarily the quality of the good that is decisive, but that good that was established first and created a high number of users.[footnoteRef:123] Network and lock-in effects reflect the rational decision of businesses to favour if possible, staying with their choice of contract law within one jurisdiction. Lawyers and employees of a company are all trained to work with a certain applicable law, it creates extra transaction costs to change to a different law. Therefore, a “status quo bias” works in favour of a once selected contract law.[footnoteRef:124]  [121:  H.-B. SCHÄFER/C. OTT, Lehrbuch der ökonomischen Analyse des Zivilrechts (Berlin: Springer 4th ed. 2005), p 651; G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, p 81.]  [122:  See this example also mentioned by H.-B. SCHÄFER/C. OTT, Lehrbuch der ökonomischen Analyse des Zivilrechts, p 651; G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, p 82.]  [123:  H.-B. SCHÄFER/C. OTT, Lehrbuch der ökonomischen Analyse des Zivilrechts, p 651.]  [124:  S. VOGENAUER, ERPL 2013, p 13 at 23.] 

47 Once a certain law and forum are repeatedly chosen, network effects work in favour of this jurisdiction.[footnoteRef:125] If a certain law is regularly chosen in a business sector, a familiarity with this contract law will be established amongst businesses in this market. This familiarity with and a multiple use of a contract law and jurisdiction decreases the transaction costs for the parties.[footnoteRef:126] This is even better, when a business can use the same contract law with many different contracting partners. A “phenomenon of herd” or “mob mentality” can occur in favour of a law that companies feel safer in choosing when it is commonly chosen in their business sector.[footnoteRef:127] Parties are unwilling to incur information costs by analysing for themselves the advantages or disadvantages of different possible contract laws and accordingly assess the qualities of a law indirectly by using proxies. The most obvious proxy is the opinion of other commercial actors, expressed in their choice of contract law.[footnoteRef:128] This then makes commercial parties stick to the market leader. Therefore, a slightly popular choice of law will be reinforced over time, creating network and lock-in effects.  [125:  E.-M. KIENINGER, Wettbewerb der Privatrechtsordnungen im Europäischen Binnenmarkt, p 64; S. VOGENAUER, ERPL 2013, p 13 at 25; G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, pp 81-86 (espec. p 83 f.).]  [126:  S. VOGENAUER, ERPL 2013, p 13 at 23, 60.]  [127:  P. MANKOWSKI, RIW 2003, p 2 at 7; S. VOGENAUER, ERPL 2013, p 13 at 26.]  [128:  G. CUNIBERTI, 34 Nw. J. Int'l L. & Bus. 2014, p 455 at 512.] 


48 Lock-in effects will work in favour of the “superior standard”, making it harder to change the prevailing choice.[footnoteRef:129] This means that the supplier that establishes itself first on the market and establishes a large network has an advantage (first mover advantage) towards its competitors. Switching to the good of a competitor will not happen if it only provides for a slightly better good. According to some studies, the switching to a new, better product will only occur once the product is 10 times better than the already well established good on the market.[footnoteRef:130] Consequently, a prevailing system can remain in its market-leading position, even though other systems (late mover) might serve the preferences of users in a better way.[footnoteRef:131]  [129:  A. ENGERT, ‘Regelungen als Netzgüter, Eine Theorie der Rechtsvereinheitlichung im Vertragsrecht’, AcP (Archiv für die civilistische Praxis) 213 (2013), p 321 at 327.]  [130:  The study that is referred to in this regard concerned information technologies. A. ENGERT, AcP 213 (2013), p 321 at 327; G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, pp 82 f.]  [131:  G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, pp 85 f.] 


49 According to empirical data the factor of a “market practice including standard form agreements” is important for businesses’ choice of law.[footnoteRef:132] This further supports the idea that businesses take into account their perception of what is “common” in the market. [132:  BIICL Survey (2015), Q25, p 51.] 


IV. Factors influencing businesses’ choice of forum

50 Businesses regularly include forum selection clauses in their commercial contracts, fixing the place, mode and institution for dispute resolution.[footnoteRef:133] It usually is up to the claimant to select a certain forum, making it a unilateral decision. However, we will focus on cases where the parties include a forum selection clause in their contract, in which case the parties jointly have to agree upon which court to vest with jurisdiction. In the next section we again start by identifying a list of the key factors that influence party choice of forum before analysing these factors further in order to explain further the underlying mechanisms that influence businesses’ choice. [133:  G. WAGNER, ‘Dispute Resolution as a Product: Competition between Civil Justice Systems’, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution (München: Beck 2013), p 347 at 377. ] 


1. Diversity of factors influencing businesses’ choice of forum

We have identified 10 factors that influence businesses’ choice of forum.[footnoteRef:134]  [134:  This list does not claim to be conclusive but identifies some of the most typical and major factors, influencing the majority of businesses in their choice of forum. ] 


(1) Enforceability of judgments / awards
51 The enforceability of an ultimate judgment or award plays a role in businesses’ choice of forum. If a court decision is unenforceable, the money invested in the dispute resolution may be pointlessly spent. Especially in the international context, a favourable judgement is one from a court whose decision is recognised and enforced in other jurisdictions where the assets of the defendant are located.[footnoteRef:135] A rational claimant would select a court with a view to maximising the likelihood of actual recovery of any sum awarded from the defendant, therefore, putting emphasis on the enforcement of a judgement.[footnoteRef:136]  [135:  G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 381.]  [136:  G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 360.] 


52 Empirical data supports the view that enforceability of a decision plays a role in the decision making of businesses. In the BIICL Survey (2015) the interrogated respondents ranked the factors that had driven their choice of court agreement in favour of English courts. The factor “enforceability in foreign countries” was ranked “decisive” as 6th highest out of 14 factors.[footnoteRef:137] When asking the respondents in the BIICL Survey (2015) for their incentives which make them switch the forum away from the English courts even when English law was applicable to their claim, “enforceability in foreign countries” was the factor most “decisive”.[footnoteRef:138]  [137:  BIICL Survey (2015), Q22, p 50.]  [138:  BIICL Survey (2015), Q29, p 53. ] 


53 However, in practise, a high percentage of cases are resolved by agreement of the parties at a more or less advanced stage of the process.[footnoteRef:139] Statistics which give an insight into the amount of settlements in commercial cases are, for example, available from the High Court of Ireland. In the three years 2017, 2016 and 2015, an average of approximately 38% of cases were settled during the course of the proceedings and did not end in a final, enforceable court decision.[footnoteRef:140] These 38% of cases entered the court process but were settled after the entry, after the directions hearing, after the hearing date set or at the hearing and did not have a full hearing in the end. The cases that never entered the state court proceedings are not even noted in this statistic, as the courts do not even become aware of these. Rates of settlement may also differ depending on the type and value of case. The high rates of settlement may reduce the importance of enforceability as a factor in large scale commercial litigation where settlement is particularly common.[footnoteRef:141] However, it must also be noted that settlement negotiations themselves take place against the background of the law and the threat of an enforceable judgment may encourage a party to settle more quickly. [139:  See also: M. REQUEJO ISIDRO, ‘International Commercial Courts in the Litigation Market’, MPILux Research Paper Series (Max Planck Institute Luxembourg for Procedural Law Research Paper Series) N° 2019 (2), p 19. ]  [140:  Number of cases in Commercial proceedings in the High Court in Ireland: 2017 – 36.58% of settled cases (123 cases in total: full hearing (72), settlement after entry until after hearing (45)); 2016 – 45.22% of settled cases (115 cases in total: full hearing (58), settlement after entry until after hearing (52)); 2015 – 31.53% of settled cases (111 cases in total: full hearing: (61), settlement after entry until after hearing (35)). Numbers of statistics, www.courts.ie/Courts.ie/Library3.nsf/pagecurrent/59879281937E527180257FF7005190C1?opendocument.]  [141:  See R. FENTIMAN, International commercial litigation, preface: ‘the purpose of litigation is settlement’.] 


(2) Quality and experience of judges
54 The popularity of a forum also depends on the quality and the experience of its judges. The specialisation of courts also enhances the reputation of a forum.[footnoteRef:142] This pull-factor for a jurisdiction works in two dimensions: an institutional one and a personal one. [142:  G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), p 8 and 34 and proposing to establish specialised courts or chambers p 44, www.europarl.europa.eu/RegData/etudes/STUD/2018/604980/IPOL_STU(2018)604980_EN.pdf.] 


55 The institutional dimension is whether the courts, litigation system and rules of a particular jurisdiction are attractive for international commercial contracts. For example, the UK provides for one Commercial Court in London for England and Wales,[footnoteRef:143] the experience is focused in this court. The Circuit Commercial Courts (former: “Mercantile Courts”) decide smaller commercial disputes,[footnoteRef:144] complex, higher value commercial disputes are conducted by the London Commercial Court. In contrast, the courts in other EU member states, such as Germany, are much less specialised for commercial matters. In the German court system, there are 115 “Landgerichte”.[footnoteRef:145] It is these 115 courts that can set up Chambers of Commerce, therefore, spreading the experiences over numerous courts.[footnoteRef:146] Similarly, until 2019, the Netherlands have not had a specialised commercial court.[footnoteRef:147] [143:  www.gov.uk/courts-tribunals/commercial-court.]  [144:  There are six regional centres divided into ‘Circuit Commercial Courts’ (former: ‘Mercantile Courts’) deciding over smaller commercial disputes which due to their size, complexity or value will not go to the London Commercial Court. The circuit commercial courts have a particular importance for small and medium sized enterprises. See further: assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/646727/MCGuide2017b.pdf.]  [145:  The ‘Landgerichte’ are the courts of first instance in civil and commercial matters with disputes of a value of 5,000 EUR or more. For number of Landgerichte: de.statista.com/statistik/daten/studie/37313/umfrage/anzahl-der-gerichte-in-deutschland-nach-gerichtsart/.]  [146:  However, establishing a Chamber for International Commercial Disputes in Frankfurt am Main is under discussion: M. WELLER, The Justice Initiative Frankfurt am Main 2017, 31.3.2017, conflictoflaws.net/2017/the-justice-initiative-frankfurt-am-main-2017-law-made-in-frankfurt/.]  [147:  The proceeding, Elavon Financial Services DAC v. IPS Holding B.V., is conducted in English language and provided for an express, subsequent choice of forum of the contracting parties in favour of the Netherlands Commercial Court. In this proceeding the court held its first hearing on 18 February 2019. X. KRAMER, The Netherlands Commercial Court holds its first hearing!, 18.2.2019, conflictoflaws.net/2019/the-netherlands-commercial-court-holds-its-first-hearing/.] 


56 As well as this pooling of experience in a specialised court, there is also a quantitative factor in favour of those specialised commercial courts. The more cases a commercial court has in the field of complex international cases, the more predictable the outcome for the disputing contracting parties. In this regard, the London Commercial Court with its highly international profile of litigants[footnoteRef:148] produces more decisions in international cases than, for example, the German courts with only 2.2% of claimants from outside the EU.[footnoteRef:149] [148:  For a detailed analysis and outline of data on litigants in the London Commercial Court, see above, para II.3.]  [149:  IPA Working Paper 1/2014 zum 70. Deutschen Juristentag in Hannover (Editor: Christian Wolf), p 8, www.jura.uni-hannover.de/fileadmin/fakultaet/Institute/Wolf/pdfs/2014/IPA_working_Paper_1-2014.pdf. Data on litigants from other EU-member states in the German courts were not discoverable.] 


57 The second dimension of the pull-factor is in the personal dimension, that is the experience of the judges. In this regard, the selection of judges is relevant to the attractiveness of the legal system. English judges are recruited from the ranks of “senior legal practitioners” with many years of experience in practise.[footnoteRef:150] The majority of positions as a judge in the UK require a relevant legal qualification for five or seven years.[footnoteRef:151] By contrast, in Germany, only the examination grades of the two state exams are required.[footnoteRef:152] Finally, there are no lay judges in the English commercial courts. The German commercial chambers decide with a bench of one professional judge as chief judge and two lay judges, § 105 (1) GVG.[footnoteRef:153] All members of the court have an equal voting strength, § 105 (2) GVG.[footnoteRef:154] The involvement of lay judges is regarded with high scepticism internationally. The importance of personal experience of judges in attracting litigation is clear from the recruitment of experienced English judges in the various new international commercial courts.[footnoteRef:155]  [150:  Brochure, ‘England and Wales: The jurisdiction of choice’, 2007, p 9, www.eversheds-sutherland.com/documents/LawSocietyEnglandAndWalesJurisdictionOfChoice.pdf.]  [151:  www.judiciary.uk/about-the-judiciary/judges-career-paths/becoming-a-judge/.]  [152:  Additionally, there is a minimum age for judges in the German Federal Supreme Court that judges have to have completed the 35th year in order to be appointed, § 125 (2) GVG. ]  [153:  Gerichtsverfassungsgesetz (GVG) is the German Courts Constitution Act. See for English translation www.gesetze-im-internet.de/englisch_gvg/englisch_gvg.html#p0533. In the translation of § 105 (1) GVG the “honorary judges” describe the position of the lay judges.]  [154:  See also W. ZIMMERMANN, Münchener Kommentar zur Zivilprozessordnung (München: C.H.Beck, 5th ed. 2017), § 105 GVG, para. 1.]  [155:  See, for example, the numerous former UK judges recruited as international judges of the Singapore International Commercial Court (www.sicc.gov.sg/about-the-sicc/judges) and the Qatar International Court (www.qicdrc.com.qa/court-overview-0). See also in general for the recruitment of experienced judges, the Portland Commercial Court Report 2019, p 4.] 


58 The observation that a specialisation of the courts and experience of the judges plays a role in the choice of forum for businesses is supported by empirical data. The 100 European businesses in the Oxford Civil Justice Survey (2008) ranked “quality of judges and courts” highest when asked for the extent to which they take into account different factors when choosing a dispute resolution forum for cross-border transactions.[footnoteRef:156] Also in the BIICL Survey (2015) the interrogated respondents ranked the factor “reputation/experience of judges” highest among the factors that had driven their choice of court agreement in favour of English courts.[footnoteRef:157] [156:  Oxford Civil Justice Survey (2008), question 33, p 28.]  [157:  BIICL Survey (2015), Q22, p 50.] 


(3) Costs
59 Business contracts have one major aim: to generate and maximise profit. This aim plays a role not only in the contract performance but also in case of dispute resolution. The parties together have an interest to limit and minimize the joint cost of litigation.[footnoteRef:158] The area of costs is one of the areas where the interests of the claimant and the respondent of a civil justice dispute may be overlapping.[footnoteRef:159] As well as the amount of costs, different systems also have different cost systems for example as to whether fee shifting is allowed depending on the win/lose ratio.[footnoteRef:160] Costs play a role and influence businesses’ choice of forum in international commercial contracts. Possible changes to the costs regime indeed formed the background to the BIICL survey commissioned by the Ministry of Justice worried about the impact of any increase in costs. In the survey, the respondents ranked “overall costs of litigation” as fourth highest factor for bringing a claim under English law to another jurisdiction.[footnoteRef:161] However, the survey results suggest that “court fees” to the majority of respondents was “not relevant at all” or only “little relevant” and was ranked the second least important factor among the 14 possible answers.[footnoteRef:162] “Overall costs of litigation” were only ranked third least important in the same question for factors that had driven the choice of court agreement in favour of English courts.[footnoteRef:163][footnoteRef:164] Supporting some but not highest importance, in the Oxford Civil Justice Survey (2008) “costs” were ranked 9th most relevant factor amongst 23 possible answers for factors that were most important when choosing a dispute resolution forum for cross-border transactions.[footnoteRef:165] [158:  G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 381.]  [159:  G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 355.]  [160:  G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 359.]  [161:  BIICL Survey (2015), Q29, p 53. ]  [162:  BIICL Survey (2015), Q22, p 50. ‘Which factors have driven the choice of court agreement in favour of English courts?’. 36 respondents replied ‘not relevant at all’, 41 replied ‘little relevant’, 19 ‘relevant’, 10 ‘very relevant’ and 2 ‘decisive’.]  [163:  BIICL Survey (2015), Q22, p 50.]  [164:  The responses to whether a rise in court fees in the UK would negatively affect the UK’s competitiveness in commercial disputes were more wide-spread than clear: BIICL Survey (2015), Q36, p 55. Answers showing 44 ‘very likely’, 53 ‘likely’ but also 41 ‘unlikely’ and 20 ‘don’t know’ and 57 ‘no response provided’.]  [165:  Oxford Civil Justice Survey (2008), question 33, p 28. ] 


(4) Efficiency and speed of dispute resolution
60 Efficiency and speed of the dispute resolution constitutes another factor influencing parties’ choice of forum.[footnoteRef:166] “Speed of dispute resolution” was ranked 5th most important factor for choice of dispute resolution forum for cross-border transactions in the Oxford Civil Justice Survey (2008).[footnoteRef:167] In the BIICL Survey (2015) the respondents named “efficient remedies including interim relief” and “procedural effectiveness” as 4th and 5th most important factors that drive their choice of court agreement in favour of English courts.[footnoteRef:168] [166:  See also: G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 360.]  [167:  Oxford Civil Justice Survey (2008), question 33, p 28.]  [168:  BIICL Survey (2015), Q22, p 50. Taking into account respondents’ answers that the factor was ‘decisive’: ‘reputation/experience of judges’ (55 respondents), ‘combination with choice of English law’ (39 respondents), ‘neutrality of the forum’ (43 respondents), ‘efficient remedies including interim relief’ (20 respondents) and ‘procedural effectiveness’ (16 respondents). ] 


(5) Familiarity of the forum
61 An important factor not only for choice of law but also for choice of forum is familiarity. Parties prefer to choose a regime that they are familiar with. If home advantage is not available for a party by choosing home court jurisdiction, they at least want to have the advantage of a familiar regime. This factor is not directly listed in the questionnaires of the different empirical studies. However, in a comparison of eleven different studies, Vogenauer comes to the conclusion, that familiarity is a very important factor for choice of forum.[footnoteRef:169] [169:  S. VOGENAUER, ERPL 2013, p 13 at 53, overview of studies on pp 54-58.] 


(6) English Language and/or Multilingualism
62 Another factor adding to the attractiveness of a forum is to have English language proceedings available. If the business language between the parties is English, it saves costs if no documents have to be translated and the whole proceedings can be conducted in English language.[footnoteRef:170] The importance of English language is illustrated by the fact that the various new international and European commercial courts or development projects to set up such courts have instituted or considered allowing proceedings to take place in English.[footnoteRef:171] The factor language also works in favour of jurisdictions with multilingualism, like Switzerland, where many lawyers are trilingual and the legal texts are available in multiple languages.  [170:  See also: G. RÜHL, ‘Building Competence in Commercial Law in the Member States’, Study for the JURI Committee (Sept. 2018), p 8.]  [171:  E.g. litigation in English possible before the Netherlands Commercial Court since February 2019 (netherlands-commercial-court.com/dispute-resolution.html); plans to set up an international commercial court with English language proceedings exist in France (Préconisation sur la mise en place à Paris de chambres spécialisées – pour le traitement du contentieux international des affaires, 3 May 2017, www.justice.gouv.fr/publication/Rapport_chambres_internationales.pdf); in Belgium with the ‘Brussels International Business Court’ (legalnews.be/gerechtelijk-recht/the-brussels-international-business-court-altius/) and in Germany ‘The Justice Initiative Frankfurt am Main 2017’ (BT-Drs. 19/1717 from 18 April 2018, dip21.bundestag.de/dip21/btd/19/017/1901717.pdf ). See also the Portland Commercial Court Report 2019, p 3, noting that since 2017 five European courts have announced the launch of an English speaking commercial court, although so far only two have opened. ] 


63 In the Oxford Civil Justice Survey (2008) businesses ranked language as 8th highest factor amongst 23 listed factors for choice of dispute resolution forum for cross-border transactions.[footnoteRef:172] In the BIICL Survey (2015) “language” also appeared amongst the factors for choice of court agreement in favour of English courts.[footnoteRef:173]  [172:  Oxford Civil Justice Survey (2008), question 33, p 28. ]  [173:  BIICL Survey (2015), Q22, p 50.] 


(7) (Impression of) Neutrality of the forum
64 Neutrality of the forum plays an influential factor for businesses’ choice of forum. Commercial parties often prefer to select a “neutral” forum which is located in neither of the contracting parties’ jurisdiction and which none of the parties has suggested. 

65 In the BIICL Survey (2015) “neutrality of the forum” was ranked third highest factor amongst 14 listed factors for choice of court agreement in favour of English courts.[footnoteRef:174] [174:  BIICL Survey (2015), Q22, p 50.] 


(8) (Impression of) Predictability of the outcome
66 Predictability of the outcome is a factor influencing both choice of law and choice of forum. With regards to choice of forum, a jurisdiction is more attractive for businesses, the more case law exists that can serve as precedents and the more experienced the courts are with disputes in the field.[footnoteRef:175] Precedents in comparable international commercial cases makes a forum attractive to international commercial cases. [175:  G. WAGNER, Rechtsstandort Deutschland im Wettbewerb, p 84.] 


67 In the Oxford Study (2008) the businesses ranked “predictability of the outcomes” fourth most important factor influencing businesses’ choice of dispute resolution forum for cross-border transactions.[footnoteRef:176] Asking the businesses in the negative for their grounds for avoidance of a specific dispute resolution forum, they ranked “predictability of the outcomes” as most important factor to avoid that forum.[footnoteRef:177] [176:  Oxford Civil Justice Survey (2008), question 33, p 28.]  [177:  Oxford Civil Justice Survey (2008), question 35, p 31.] 


(9) Scope of disclosure and protection of confidential information
68 Another factor influencing businesses’ choice of forum is the scope of disclosure and the protection of confidential information. The empirical data reveals that the “availability or absence of disclosure/discovery” plays a role in businesses’ decision on choice of forum.[footnoteRef:178] [178:  Oxford Civil Justice Survey (2008), question 33, p 28. Businesses ranked ‘availability or absence of disclosure/discovery’ as 14th factor out of 23 listed factors.] 


(10) Substantive law of the forum
69 The substantive law of a jurisdiction also plays a role in choice of forum.  Choice of law and choice of forum are often interlinked in business contracts.[footnoteRef:179] In the Oxford Civil Justice Survey (2008), the respondents ranked “contract law” as 6th most important factor for their choice of dispute resolution forum amongst 23 listed factors.[footnoteRef:180] In the BIICL Survey (2015) the respondents named “combination with choice of English law” as second most important factor that drives their choice of court agreement in favour of English courts.[footnoteRef:181] [179:  See above para III. 2. (2).]  [180:  Oxford Civil Justice Survey (2008), question 33, p 28. ]  [181:  BIICL Survey (2015), Q22, p 50. Taking into account respondents’ answers that the factor was ‘decisive’: 1st ‘reputation/experience of judges’ (55 respondents), 2nd ‘combination with choice of English law’ (39 respondents). ] 


2. Observed underlying mechanisms for businesses’ choice of forum
We have used this list of influential factors that incentivise businesses’ choice of forum to identify four underlying mechanisms which drive decisions on choice of forum.
(1) Preference for “home court” and by default a neutral forum
70 An underlying mechanism in the decision making of businesses for choice of forum is the combination and order of prevalence of businesses in their choice. Businesses first prefer their home jurisdiction[footnoteRef:182] and by default, second, select a neutral forum[footnoteRef:183] as a compromise. This is a rational decision. Staying within one’s home forum will allow retaining the usual counsel for the litigation which saves costs. Further, it is more convenient for the people from within one’s own company involved in the proceedings to litigate at the seat of the company than further away. Consequently, litigating at the home jurisdiction of a party allows maximising the net expected outcome of a proceeding.[footnoteRef:184] [182:  The advantage of selecting a familiar forum, with the home forum being the most familiar forum, is one of the factors identified and explained above. See above factor (5).]  [183:  One of the factors identified and explained above. See above factor (7).]  [184:  See also: G. WAGNER, in Eidenmüller (ed.), Regulatory Competition in Contract Law and Dispute Resolution, p 347 at 363.] 


71 If a party cannot achieve home jurisdiction, it will want to mitigate any comparative advantage to the other party by choosing a neutral forum. In Vogenauer’s extensive study of empirical data in 2013, he came to the conclusion that the primarily driving factor is to select the home jurisdiction and in the absence of this, a neutral regime.[footnoteRef:185]  [185:  S. VOGENAUER, ERPL 2013, p 13 at 53.] 


(2) Impact of legal tradition (common law/civil law)
72 Another underlying mechanism in the selection of the forum in international business transactions is whether the forum is a common law or civil law jurisdiction. This underlying mechanism shows its influence in two ways.

73 First, if a jurisdiction is from the same legal tradition as the parties, it will seem more familiar to them. This holds especially true for common law jurisdictions where the court decisions of other common law countries can be referred to. This makes the foreign common law jurisdictions more familiar to other common law countries. Second, this underlying mechanism is reflected in the more specific influence of the availability of discovery and nature of the costs regime discussed above as these are typically areas where common law and civil law jurisdictions differ.

(3) Strong interrelation between choice of forum and choice of law
74 As has already been explained, the interrelation between choice of law and choice of forum plays an important role.[footnoteRef:186] As explained above, the main reason for this in the context of choice of law is that this is the most cost efficient and time efficient choice in international commercial contracts.[footnoteRef:187] The analysis of factors and mechanisms for choice of forum also reveal that this influence goes in both directions.  [186:  See above para III.2.(2).]  [187:  Again see detailed analysis above para III.2.(2).] 


(4) Network and lock-in effects play a role
75 As with the network and lock-in effects in favour of the English law, the same holds true for the English forum. It is perceived as “neutral forum” and widely accepted in international commercial transactions. As explained above, once established as the prevailing standard, it is hard to dislodge due to the switching costs. Such lock-in effects at the moment work in favour of the choice of English forum.[footnoteRef:188] Moreover, the factor of “market practise including standard form agreements” plays a role for businesses when making their choice of court agreement in favour of English courts.[footnoteRef:189] [188:  English law is also perceived by businesses to be the overall most frequently chosen forum in cross-border transactions. Oxford Civil Justice Survey (2008), question 32, p 27. ]  [189:  BIICL Survey (2015), Q22, p 50. ‘Market practice including standard form agreements’ ranked as 7th highest factor out of 14 listed factors.] 


V. Potential Effects of Brexit on choice of English contract law and English dispute resolution forum

76 In this section we analyse whether the factors and underlying mechanisms for choice discussed above will be affected by Brexit whether directly or indirectly and in the short or in the long term. We start by identifying factors which do not appear to be affected at all. Secondly, we look at factors where there is a direct impact. Thirdly, we look at possible longer term effects. Finally we consider how any possible changes may be impacted by mechanisms such as network and lock-in effects. Because of the strong evidence of a link between choice of law and choice of forum it is important to consider them together. An effect on factors which influence choice of English law will also through this mechanism effect choice of England as a forum and vice versa. For example, even if Brexit itself is not likely to affect, directly at least, English substantive contract law, or even choice of law rules in contract, factors which more obviously impact choice of jurisdiction, may have an indirect influence on choice of English law. 

1. Factors not affected by Brexit
77 English jurisdiction and law benefit from a number of factors that are external to its dispute resolution regimes and its contract law.[footnoteRef:190] A number of the factors identified above in relation to both choice of law and choice of forum will not be affected by Brexit:  [190:  See also commenting on some external factors S. VOGENAUER, ERPL 2013, p 13 at 59.] 


a) Substantive law (which is relevant to both)
78 English substantive contract law will not be affected by Brexit in a direct way.[footnoteRef:191] The rules will remain the same. Therefore, the attractiveness of English contract law for international business transactions, with its concern to give commercial parties as much contractual freedom as possible,[footnoteRef:192] will still remain the same.  [191:  In the commercial field contract law remains national and largely unaffected by European legislation.]  [192:  See, for example, UCTA 1977 which allows for more contractual freedom for supply contracts which are made by parties whose places of business are in the territories of different States, see Art. 26 (3) UCTA 1977. ] 


b) English language (which is relevant to both)
79 The English language acts in favour of the English system, attracting international business.[footnoteRef:193] This factor will not be changed by Brexit. Rather, the English language can be used as a level playing field “second” language after Brexit for all non-English-native European businesses (except for Irish and Maltese businesses). In this sense, in addition to the already existing appeal of English language as lingua franca of international commercial transactions, it could then receive an additional pulling effect as “neutral language”. When Now that the UK has left the the UK leaves the EU, the English language could serve language-wise as a “neutral” choice, as it is not the native language for most of the businesses in EU Member States.	Comment by Sommerfeld, Antonia: Do you think we should rephrase this to: 
Now, after the UKs leave of the EU, the English language can serve…? 
Good point have amended! [193:  Likewise pointing out language in this regard: S. VOGENAUER, ERPL 2013, p 13 at 59.] 


c) Neutrality (which is relevant to both)
80 The English law and forum is perceived as “neutral”. In the more recent Queen Mary Survey (2018), respondents gave as reasons for why or why not they though Brexit will have an impact on London as seat of arbitration, that “the English legal system will continue to be perceived as neutral and impartial”[footnoteRef:194], thereby stressing again that a perceived “neutrality” of a legal system is decisive for businesses’ incentives on choice of law and forum. Furthermore, it could be possible that this perceived “neutrality” of English law and forum will even be enhanced through Brexit. After the leaving date of the UK, English law and forum would not be are not the “home legislation” of any EU-business any more. It could therefore seem to be more “neutral” for contracts between EU- and non-EU businesses. None of the two contracting partners would then have a perceived “home law advantage” with regards to EU legislation that would seem more familiar to it than to its contracting partner.	Comment by Sommerfeld, Antonia: Also here. Should we change it to: “are not the …”
Yes thanks! [194:  Queen Mary School of International Arbitration Survey (2018), chart 10, p 12.] 

English law and forum therefore offers a “neutral” and accessible option for a civil law businesses contracting with a common law business from outside Europe. Also, English law could offer a “neutral” option for two contracting civil law businesses from Europe as a legal system that is not of the same legal family as one of the civil law jurisdictions involved with the parties.[footnoteRef:195]  [195:  Although Swiss law may well be another alternative in this situation. Yet, this could seem closer to one of the legal families of one of the contracting partners’ civil law system than to the other’s and therefore not be a favourable ‘neutral’ solution.] 

d) Legal tradition - Common law system (which relevant to both)
81 The common law legal tradition has been a pull factor for the English jurisdiction. England was one of the only two countries in the EU with a common law jurisdiction. This gave a unique position of having access to the Brussels Regime and at the same time offering common law which makes it familiar to other non-EU common law-businesses. The English jurisdiction will further remain a common law jurisdiction which is attractive for common law businesses from around the world. At the same time, the English forum will remain as a common law forum to be a “neutral option” for two businesses from different civil law jurisdiction from continental Europe.

e) Arbitration friendliness of English law and forum (which is relevant to both)
82 The handling of arbitral proceedings and in this regard especially the level of interference of the state courts in proceedings and in the stage of recognition and enforcement of the proceedings will not alter due to Brexit. In the Queen Mary Survey (2018) respondents were asked for their principal reasons for why they think Brexit will or will not impact London as seat for arbitration.[footnoteRef:196] One of the two responses ranked highest was that “the legislative framework applicable to arbitration and the English courts will continue to be supportive of arbitration”.[footnoteRef:197] [196:  Queen Mary School of International Arbitration Survey (2018), chart 10, p 12.]  [197:  The other factor ranked highest was ‘The English legal system will continue to be perceived as neutral and impartial’.] 


f) Quality of Judges (relevant to forum)
83 The quality of the judges will not change due to Brexit and will remain an incentivising factor in favour of the English forum and through this also indirectly in favour of the English law.

g) Speed and cost of proceedings (relevant to forum)
84 The efficiency and speed of the dispute settlement in the English courts will not alter due to Brexit. To the contrary, without a necessity for interpretation of EU-law through a preliminary reference procedure, the time for proceedings could possibly be shorter than before Brexit. 

2. Factor directly affected by Brexit: enforceability

85 Enforceability of judgments is the factor we have identified which is potentially the most directly impacted by Brexit. If, after the end of the transition periodBrexit, UK state court judgements no longer enjoy the automatic enforcement mechanism under the Brussels I Regulation (recast), this could influence the attractiveness of England as a forum.	Comment by Sommerfeld, Antonia: Should we add here: and the end of the transition period?
Yes thanks

86 The consequences of this factor depend on a number of factors. First, the likelihood or more importantly anticipated likelihood of enforcement in another European jurisdiction. Secondly, the likelihood that a judgment will be obtained rather than a settlement (although the possibility of obtaining an enforceable judgment may itself influence the settlement process). There are a considerable number of cases which never enter into the stage of state court proceedings or are settled during the proceedings.[footnoteRef:198]   [198:  See above section IV. (1) on enforceability.] 


87 Finally, where proceedings have been brought under an exclusive jurisdiction agreement in favour of England, the situation is different because such judgments may be enforceable under the 2005 Hague Choice of Court Convention. And further, in the longer term, the newly concluded Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters of 2 July 2019 may offer a worldwide solution. 

3. Longer term / indirect effects
Some of the other factors may either be affected in the longer term – or a perception of an impact may have an effect.
a) Stability of the legal system
88 A general climate of political uncertainty could indirectly result in concerns about the stability of the legal system. 

b) Predictability of outcome
89 The predictability of the outcome could be weakened over the long term if there are less precedents in the English courts. Further, even if new rules on enforcement fill some of the gaps there will not be many cases applying those new rules.

c) Certainty of English choice of court and choice of law agreements (which is relevant to both)
90 A particular aspect of stability and predictability is whether there is a weakening of respect for choice of law or choice of jurisdiction agreements. There may be a concern that English choice of law clauses will not be as certain – either in the English courts or the courts of other Member States. However, since the Rome I Regulation will continue to apply as part of national law in England and in the other Member States, the legal situation will not actually change. Similarly, there may be a perception that English jurisdiction agreements will become less certain. While enforcement of exclusive jurisdiction agreements in European cases will be guaranteed under the 2005 Hague Convention on Choice of Court Agreements, some uncertainty may be created by the change of regime. 

d) Financial and insurance sector
91 A negative impact might develop for the City of London generally through Brexit if banks and insurance companies move away. Also the position of English law firms both in London and abroad could be weakened. If so, the pull provided by having a strong financial and insurance sector might be weakened.

4. The network and lock-in effect

92 At the moment, network and lock-in effects strongly work in favour of English contract law and jurisdiction as they are the most popular choices in international commercial contracts. The lock-in effect will hinder a quick and sudden switch in the prevailing standard. However, if the focus switches and the benefit of using another forum and law is higher than the switching costs for businesses to adopt their contracts to a new prevailing standard, the lock-in effect might be overcome and a new prevailing standard could be established. But in order for this to happen, a critical mass first has to be established, using a different forum and law, which can then have network-effects in favour of this new standard. The Netherlands commercial court has already tried to set a corner stone for a possible new standard, but it is starting from a long way behind and the diversity of alternative forums means it is less likely that one will be able to establish itself as a clear market leader.

93 Linked to this, if a switching away from the English forum and law as prevailing standard does occur over the longer term, the London Commercial Court will have less international cases. Through this, the experience of judges will decrease in this field of international commercial transactions. The formerly highly specialised and modernised commercial case law and interpretation of English substantive law could decrease in attractiveness. Also a decline in case number in complex, international high value claims could as well bring a decline in predictability of outcome. The less cases are decided in this field, the less experienced the judges are and also the less predictable decisions will be. There would be less modern case law in the English law. At the same time, the factor of “predictability of the outcome” will be decreased as a pull-factor.


VI. Conclusion

94 In summary, analysing the factors and underlying mechanisms for choice of law and forum in international commercial contracts, a sudden switch and therefore loss of attractiveness of the English law and forum is not very likely to happen after Brexit. Choice of law and forum is complex and depends on a number of different factors. Many of these will be unaffected by Brexit. It has been shown that any factor which would influence choice of law or choice of forum would also influence the other choice as well, due to businesses strongly interlinked choices in this regard. However, if changes were to happen due to Brexit, these would occur only in the long term. 

95 Of the factors which influence choice, the only one which likely to be directly affected by Brexit is the enforceability of judgments. However, how decisive this role of enforcement within the EU is in international contracts is questionable. In practise this does not seem to be the most decisive factor which could arguably be due to the high percentage of settlement before an actual judgement is rendered. 

96 [bookmark: _GoBack]Furthermore, the potential ease of enforcement within the EU is most likely to be relevant to other European Union parties. The London Commercial Court is very international with 78 countries represented in 2019. The Portland Commercial Court Report (2018) shows that in the period between 3/2017-4/2018, 64.5% of all litigants were from Europe. The next biggest region is Asia with 21.49% of litigants in that period.[footnoteRef:199] In the subsequent report (period between 3/2018 and 3/2019), a surge of litigants from Europe resulted in a record high of 258 cases (a 63% increase from the previous year).[footnoteRef:200] However, the Portland Report also shows that Russia and Kazakhstan continued to dominate nationalities of litigants but are now joined by Ukraine. None of these countries themselves being members of the EU, parties from these countries are perhaps less likely to be affected by Brexit than those from other Member States. [199:  423 Litigants from Europe and 141 Litigants from Asia out of 656 Litigants in total. Portland Commercial Courts Report (2018), p 1.]  [200:  With 637 Litigants from Europe (62.94%) and 201 Litigants from Asia (19.86%) out of 1,012 Litigants in total. Portland Commercial Courts Report (2019), p 1.] 


97 Furthermore, a perceived positive effect of Brexit for the English forum and law could be that commercial parties prefer or see an advantage in an independent legislator in the UK. Some commercial parties might assume it to be more predictable when only the English courts and the English Parliament can change and influence British law. Furthermore, the freedom from the jurisdiction of the CJEU will remove the possibility of costly and lengthy references and could result in greater availability of remedies such as an anti-suit injunction which are currently prohibited in a European context.

98 The analysis of the empirical data and what it tells us about the choice process of businesses, together with the strong network and lock-in effects in favour of English law and forum, leads us to the conclusion that whatever the exact form Brexit takes after the end of the transition period, no changes in large numbers or sudden changes from London and English law away to other applicable law and forum can be expected. 	Comment by Sommerfeld, Antonia: Should we add here “after the end of the transition period”?
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